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CASHES 


ARGUED AND DETERMINED IN THE — 


Supreme Court of North Carolina, 


AT RALEIGH. 


JUNE TERM, 1878. 


SUSAN F. STANLEY v. WILLIAM S, MASON, Adm’r, 


Under the Act of 1868-69, chap. 258, an administrator or executor must be sued 
as. such in the county in which he took out letters of administration or let- 
ters testamentory, provided he or.any one of his sureties lives in that 
county, whether he is sued upon his bond or simply as administrator or 
executor, 


This was a CIVIL ACTION against the defendant as admin- 
istrator of Henry D. Turner, and at the last term of the Su- 
perior Court of the county of Craven, before Clarke, J., a 
judgment .was rendered against him, from which he ap- 
pealed. The facts of the case are stated in the opinion of 
the Court. 


Green, for the defendant. 
Battle & Son, for the plaintiff. 


ReaveE, J. The Act of 1868-69, chap. 258, sec. 1, pro- 
vides, “That all suits upon official bonds, or against execu- 
tors and administrators in their fiduciary capacity, shall be 
instituted in the county where the bonds were or shall be 
given, if the principal or any of the sureties on the bonds 
is in the county ; if not, then in the plaintiff's county.” 

The defendant resides, and took out letters of adminis- 
tration on the estate of his intestate in the county of Wake; 
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and the plaintiff resides and brought suit in the county of 
Craven. His Honor held that Craven cgunty was the 
proper venue of the action. In this we think there was 
error. | 

It is said,in support of his Honor’s ruling that the statute 
should be construed as if it read, all suits upon official — 
bonds or against executors and administrators upon their 
bonds shall be brought in the county where the bonds were 
given. And that suits against administrators or executors 
in their representative character, but not upon their bonds, 
may be brought as against other persons. But such does 
not seem to us to be the proper construction of the Act. 

The object of the statute was to have suits against these 
persons, whether upon their bonds or not,in the county 
where they took out letters, and where they make their re- 
turns and settlements, and transact all the business of the 
estates in their hands. 

C. C. P., sec. 69, provides that when an action is com- 
menced in the wrong county it may be transferred for trial 
to the proper county. And in this case the defendant made 
two motions, one to dismiss and the other to remove to the 
county in which he resides and took out letters. To one or 
the other of these motions the defendant was clearly enti- 
tled. 

There is error. This will be certified to the end that such 
further proceedings may be had as the law allows. 


Per CURIAM. Judgment accordingly. 


JUNE TERM; 1878. 3 


Perris v. SMITH, ef al. 


WILLIAM T. PETTIS », WILLIAM SMITH, et ai.: 


W here a testator gave to his wife all his lands, and many articles of personal 
property, and added “ail of which property to be her’s during widowhood; 
in the event of her marriage, the one-third of the above property to be her’s 
forever, and the balance to be divided among my children, and subject to 
the same restrictions as hereafter mentiened,’’ which restrictions were that 
other property given to his children should be their’s fer life with limita- 
tions to their children: Zi was held, That as the wife never married again 
the interest which she had taken in the lands was for life only, and upon 
her death they descended to the heirs-at-law of her husband. 


This was a clviL action for one-fifth part of a tract of 
land tried at the last term of the Superior Court of the 
county of MeckLENBURG, before his Honor Logan, J. The 
plaintiff had a verdict and judgment, and the defendant 
appealed. The case is sufficiently stated in the opinion. 


Dowd, for the defendant. 
_ Shipp, for the plaintiff. 


Serrie, J. The will of William Burton contains this 
clause: “Item 2. I will to my beloved wife, Mary Burton, 
the tract of land-on which I live and another small tract 
on the river, with my horses and stock of every description, 
farming utensils, household and kitchen furniture, also the 
following negroes, Frank, Bob and Jim, and two negro wo- 
men, Jude and Sal, all of which property to be her’s during 
her widowhood; in the event of her marriage, the one-third 
of the above property to be her’s forever, and the balance to 
be divided among my children, and subject to the same re- 
strictions as hereafter mentioned.” 

The restrictions hereafter mentioned are limitations of 
other property to his children for life, and then to their 
children, &c. It is clear that the testator intended to con- 
trol all of his property, real and personal, until it reached 
the hands of his grandchildren, except that in the case of 
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his widow’s marriage, instead of allowing her to hold and 
enjoy for life all that passed to her under item second of the 
will, she should then take only one-third, absolutely and in 
fee simple. 

She died in 1860 without marriage, upon which event 
the children of the testator became entitled to the immedi- 
ate possession of this property, notwithstanding that the 
widow had conveyed the land, by deed in fee simple, to the 
party under whom the defendants claim title. 

This disposes of the point and the only point pre- 
sented by the record; but the learned counsel who ar- 
gued the case for the defendants in this Court, feeling as it 
would seem, the weight of his burden, had but little to say 
upon the main point, but endeavored to interpose a question 
of pleading as a shield to his clients. He contends that it 
does not appear that the plaintiff is one of the heirs of Wil- 
liam Burton, or if he is, what portion of the estate he is 
entitled to. The plaintiff alleges distinctly in his complaint 
that he is an heir, and as such entitled to one-fifth part of 
the estate, and the defendant does not distinctly deny it. 

The record recites that the Court reserved by consent of 
parties the decision upon the issues of law arising upon the 
will of William Burton, and it proceeds to state that the 
issue of law submitted to the Court was, “Is the plaintiff 
as heir of William Burton entitled to one-fifth of the land 
in the pleadings described ?” 

The very issue submitted admits that he is an heir and 
entitled to one-fifth of the land, unless upon the construc- 
tion of the will the widow was entitled to the whole in fee 
simple. 

There is no error. 


Per CurRIAM. Judgment affirmed. 


JUNE, TERM, 1870. 5 


HaxkpDy, Cashier, v. REYNOLDS. 


J. F. E. HARDY, Cashier, &., v1. DANIEL REYNOLDS. 


If upon confessing judgment in a suit by a bank against one of its debtors, it be 
agreed and entered upon the docket at the foot of the judgment, that it may 
be discharged upon the payment of a certain per cent. of the amount in 
United States currency, or the full amount in the notes ef the bank, the 
plaintiff will be bound by the agreement, and an execution™issued for the 

full amount in United States currency more than two years afterwards may 
be set aside, and the bankruptcy of the bank will not alter the case. 


This was a MOTION to set aside an execution heard before 
his Honor Henry, J., at the Fall Term, 1872, of the Superior 
Court of BuNCOMBE county. 

At the Special Term, 1869, of Buncombe Superior Court, 
judgment was taken by consent for want of an answer by 
the plaintiff against the defendant for the sum of $632.40, 
the amount of the principal and interest due to that date 
upon the promissory notesued upon. At the time of taking 
the judgment, the following agreement was made by the > 
parties and entered at the foot of the same: “It is agreed 
that this judgment may be discharged upon payment of 40 
per cent. of the amount in United States currency, or the 
full amount in Cape Fear Bank notes.” The bank authori- 
ties were then allowing its debtors to make settlement of 
their indebtedness on the basis of 40 per cent. in currency, 
or the full amount in its own notes; the 40 per ‘cent. being 
at the time equivalent to the full amount in its own notes. 

In October, 1871, the bank was adjudged to be a bank- 
rupt upon the petition of its creditors, and an assignee was 
appointed, who at once instructed the attorneys of the bank 
that no further settlements should be made with the debtors 
except for the full amount in currency ; and when the ten- 
der was made, at the Fall Term, 1872, of the Court afore- 
said of the 40 per cent. in currency, the said attorneys who 
were the same that represented the plaintiff when the judg- 
ment was rendered, in obedience to said instructions, de- 
clined to receive it. 
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His Honor being of opinion that the plaintiff was bound 
by the agreement above mentioned, directed the execution 
to be set aside. from which order the plaintiff prayed for 
and obtained an appeal to the Supreme Court. 


Smith & Strong, and Battle & Son, for the plaintih. 
Merrimon, Fuller & Ashe, for the defendant. 


Ropman, J. The plaintiff contends that the agreement 
that he would receive in satisfaction of the judgment con- 
fessed, 40 per cent. thereof in United States currency, or 
the full amount in notes of the bank of Cape Fear is void, 
as being without. consideration, and further, that the defen- 
dant has forfeited the benefit of it, by his delay in making 
payment. 

The first position cannot be maintained. This is not 

like the case where a creditor accepts a part of the sum due 
to him, and by parol agrees to release the residue. In that 
case the agreement to release is held void, because it 1s held 
that a payment of a part of a sum cannot be a considera- 
tion for a discharge of the whole. Whether the doctrine be 
a reasonable one or not, it issettled on authority. Itis held, 
however, that the giving to the creditor an article of prop- 
erty without regard to its value, or a negotiable note for 
less than the amount of the debt, if that be not negotiable, 
or the note of a third person, or any change in the security 
for the debt which may be beneficial to the creditor is a 
sufficient consideration for a release. In this case the con- 
fession of the judgment was a sufficient consideration to 
support the agreement. 
_ It is common elsewhere to give a cognovit actionem, which 
is a power to confess judgment as a security for a debt, and 
it was soin this State until it was enacted that such a power 
of attorney should be void for that purpose, and effectual 
only asa common bond. Rev. Code, chap. 31, sec. 88. 
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But it is a well recognized practice to confess a judgment ~ 
with a defeasance, and the Courts will take notice of the 
condition, and will not permit an execution to issue in vio- 
lation of it. 1 Tidd, Pr. 560. The practice is regulated 
in England by 3 Geo. iv, ch. 39. The bankruptcy of the 
bank cannot alter the rights of the parties under the 
agreement made before. Neither can the delay of the 
defendant to make payment forfeit his right. There is 
no condition of that sortin the agreement, and the plaintiff 
could at any time have issued execution a enforced its 
performance. 

We think the Judge was right in suspending the execu- 
tion, but it should have been on terms that defendant im- 
mediately pay according to the agreement, and the costs of 
the process. | 

A judgment may be drawn here in conformity with this 
opinion, giving the defendant twenty days after service of 
notice of the judgmcnt to comply with his agreement. 


PER CURIAM. | Judgment accordingly. 


JONATHAN E. COX, et al., Trustees, v. B. L. LONG, 


If a person agree to purchase articles to be delivered by a certain time, and 
which are promised to be of a certain good quality, and after payment for 
the same, and after it is too late to return them without prejudice to him- 
self, he finds out that they are of inferior quality, he may sustain an action 
to recover damages on account of the inferior quality of the articles, 
although he has taken and used them. 


This was a CIVIL ACTION, brought to the Superior Court of 
the county of GuiLrorD, in which the defendant demurred 
to the complaint of the plaintiff. His Honor, Tourgee, J, 
at the last Spring Term of the Court sustained the demurer, 
and ordered that the plaintiffs amend their complaint upon 
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the terms of paying all the costs, or that the suit be dis- 
missed. From this order the plaintiffs prayed and obtained 
an appeal to the Supreme Court. The case is sufficiently 
stated in the opinion of the Gourt. 


Mendenhall & Staples, (with whom was W. H. Bailey,) re- 
ferred to the following cases: Caldwell v. Smith, 4 Dev. & 
Bat. 64; McIntyre v. McIntyre, 12 Ired. 302; Barnes v. Barnes, 
65 N.C. Rep. 262; Waldo v. Halsey, 3 Jones 110; Sapona 
Iron Co. v. Holt, 64 N. C. Rep. 835; Mendel v. Steel, 8 M. 
& W. 858; Harrington v. Stratton, 22 Pick. Rep. 510; Jones 
v. Bright, 15 Eng. C. L. Rep. 529; Riggs v. Burridge, 15 
M. & W. 598; Gardiner v. Long, 4 Camp. 144; Laing v. 
Fidgeon, Ibid. 169. The counsel also cited the following au- 
thorities: Brown’s Com. 354; 1 Arch. N. P., 306; 3 Black. 
Com. 164, note 24; 1 Par. on Con. 465, note N; 2 Smith’s 
L. Cas. 32; Broom’s Legal Maxims 747 and 768; Benjamin 
on Sales, 680, 682. | 


J. T. Morehead, Jr., for the defendant cited Stark on Ev. 
1,646 and 1,647, and the following cases Caldwell v. Smith, 4 
Dev. & Bat. 64; McIntyre v. McIntyre, 12 Ired. 299; Dickson 
Jordan, 11 Ired. 166. and Matthews v. Smith, 67 N. C. Rep. 
o74, 


SETTLE, J. The defendant contracted to deliver to the 
plaintiffs on the railroad at Newbern, sixty thousand cypress 
shingles, four inches wide and twenty inches long. The 
shingles were paid for, shipped and hauled from the rail- 
road in Guilford county to the plaintiffs’ building, before 
the plaintiffs were aware of the fact that they only measured 
three inches in width and seventeen inches in length. 

The plaintiffs allege, and the defendant admits by his 
demurrer, that the shingles were received too late for the 
plaintiffs to secure others in their stead without immense 
damage to a new building then being erected by them, and 
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sreat delay in its completion, and that they were compelled 
to use these shingles or a part of them for the protection 
and completion of their building. 

The defendant says that by receiving the sheies and 
using them the plaintiffs waived any want of conformity to 
the contract, and right of action they might have had. for 
breach of the contract. The principle governing this case 
is so well stated in the notes to Cutter v. Powell, 2 Smith, 
leading cases, pages 32 to 35, that we will content ourselves 
by making a few extracts therefrom: 

“Tt is settled by Street v. Blay, and Poulton v. Lattimore, 
that where an article is warranted, and the warranty is not 
complied with, the vendee has three courses, any one of 
which he may pursue: 1. He may refuse to receive the 
article at all; 2. He may receive it and bring a cross action 
for a, breach of the warranty; or, 3. He may, without 
bringing a cross action, use the breach of warranty in re- 
duction of the damages in action brought by the vendor for 
the price. * * * But although Street v. Blay, and Poul- 
ton v. Lattimore, clearly establish these principles, yet it is 
the opinion of a writer of great merit and learning (Mr. 
_ Starkie) that where there isa specific bargain as to price, 
but no warranty, and goods inferior in value to those con- 
tracted for have been delivered, the vendee must, where it is 
practicable to do so, without prejudice, return the goods and 
thus rescind the contract in toto; and if he does not he 
must be taken to have acquiesced in the performance of the 
contract.” 

The author says it is not apprehended that this position 
leads to any very extensive consequences, because it is con- 
fined by Starker himself to those cases in which “it is prac- 
ticable to return the goods without prejudice,” &e. Neither, 
it is apprehended, :.can Mr. Starkie’s position apply to any 
case in which the vendee’s necessity for the goods ‘is urgent, 
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and where it is better for him to have goods worse than the 
description in the contract than to have none at all. | 

In such a case he certainly cannot rescind the contract 
without prejudice, &c. The position therefore of Mr. Starkie 
applies to a comparatively small number of cases, &c. It 
will be observed that the principle here contended for grows 
out of cases where there has been an express warranty; but 
as the learned author says of certain promises in the cases 
he was discussing, we say what difference is there in reason 
between the effect of an express warranty and such a prom- 
ise as was broken by the defendant in our case. What was 
his promise but an express warranty? Itis apprehended 
that anything said at the time of making a contract, if it 
be not a mere representation, is an express warranty.” 

The cases cited by the defendant’s counsel from our own 
reports, so far from conflicting with these principles, recog- 
nize and support them. 

Let this be certified that in sustaining the demurrer and 
dismissing the action there was error. 


PER CuriaAM. Judgment reversed. 


HOWELL MITCHELL and wife e¢ al, v. R. M. SLOAN, Ex’r, et al, 


A Judge of the Superior Court has no power to make an order authorizing a 
person who has been permitted to sue tn forma pauperis to appeal to the Su- 
preme Court without giving security for the costs of the appeal, and for the 
want of such security the appeal will be dismissed with costs, 


The cases of Felton v. Hiliott, 6 N. C, Rep. 196, and Weber v. Taylor, Thid. 412, cited 
and approved, 


The plaintiffs upon a proper application therefor, obtained 
from his Honor, Jourgee, J., an order allowing them to sue 
in forma pauperis in the Superior Court of the county of 
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GuitrorD. The suit was brought and at the last term of 
the Court a judgment was given against them, whereupon 
his Honor made an order allowing them to appeal to the 
Supreme Court informa pauperis without giving security for 
the costs of the appeal. 


Gorrell, for the plaintiffs. 
Dillard, Gilmer & Smith, and L. M. Scott, for the defendant. 


Boypen, J. This suit was commenced by order of the 
Judge in forma pauperis, and after a decision against tRe 
plaintiffs, his Honor, upon motion of the plaintiffs to appeal 
without security, made an order in the following words, to- 
wit : “It appearing to me that the plaintiffs have heretofore, 
for sufficient cause shown, obtained leave to prosecute this 
action informa pauperis, itis ordered for the same cause, 
that the plaintiffs have leave to prosectite said appeal, to 
the Supreme Court in forma pauperis, without giving any 
bond or making any deposit for securing costs on said ap- 
peal, and without payment of costs to any officer of said 
Court.” In this there was error. This case is governed by 
the case of Felton v. Elliott, 66 N.C. R. 196, and the case of 
Webb v. Taylor and another, same volume, page 412. The 
statute only allows the Judge of the Superior Court to allow 
a suit to be prosecuted in his Court wn forma pauperis, and it 
would seem to be absurd that a Judge of an inferior Court 
should be allowed the right to say that the officers of a Su- 
perior Court, over whom he has no control, should per 
service without compensation. 

_ The suit is dismissed for want of security for the appeal. 

The plaintiffs must pay the defendants their costs in this 
Court. This will be certified. 


Per CuRIAM. | Judgment accordingly. 
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D. G. McRAE, Assignee, v. MALCOLM McNAIR, 


In a suit on a bond given in January, 1864,and expressed to be for value re- 
ceived, the value of the property for which the bond was given is the rule to 
be'applied under the Act of 1866, chap. 38, in ascertaining the amount to be 
recovered, and thisis not varied by tne fact that the parties agreed at the 
time when the bond was given that it might be paid in Confederate money. 
Nor willit be varied by the assignee in bankruptcy of the obligor having 
given the following receipt: “Received of M. M., $60,on account of a note 
held by meas assignee of W, J. B., and which I have agreed to settle accord- 
ing to the scale as adopted by law.” 


This was a CIVIL ACTION tried at the Spring Term, 1878, 
of Ropeson Superior Court before his Honor, Buzton, J., 
when there was a verdict and judgment, with which the 
plaintiff was dissatisfied, and prayed and obtained an ap- 
peal. The facts of the case are sufficiently stated in the 
opinion of the Court. 


N. McLean and Leitch, for the plaintiff. 
N. A. McLean and W. M. L. McKay, for the defendant. 


Serrie, J. This action was brought upon the following 
bond: “One day after date I promise to pay W. J. Brown or 
order thirty-three hundred dollars, value received, witness 
‘my hand and seal. January 138, 1864. 

OM. McNAIR, [Szat.]” 

Brown becoming a bankrupt his assignee was substituted 
by leave of the Court as plaintiff. 

It is admitted that the consideration for which this bond 
was given was one-half ofa tract of land of 660 acres; and 
the plaintiff introduced evidence to prove that the land 
was worth three dollars per acre. _ 

The defendant testified that there was an understanding 
that this debt was to be paid in Confederate money, that 
“some time after the maturity of the note he procured the 
Confederate money and tendered it to Brown in payment, 
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who refused to receive it, remarking that it had become so 
depreciated that he could not take it ;” that he, (the defend- 
ant) stated the matter to the assignee of Brown, and made 
him a payment in national currency of $60, on the 12th 
day of April, 1870, and received from the assignee a paper 
writing as follows: 

“ Received of Rey. Malcolm McNair, sixty dollars, on ac- 
count of a note held by me as assignee of W. J. Brown, now 
in suit in Robeson county, and which J have agreed to set- 
tle according to the scale as adopted by law.” 

His Honor instructed the jury that according to the case 
presented, the scale ought to be applied, and a verdict was 
returned for the value of the Confederate money. The de- 
fendant relies upon the original contract (the terms of 
which, by the way, were never submitted to the jury, but 
assumed by his*Honor to be in accordance with the defend- 
ant’s testimony,) and also upon the paper writing which he 
received from the plaintiff as the assignee of Brown. 

The Act of 1866, chap. 38, establishes the rules of evi- 
dence applicable to this case, and directs the manner in 
which juries shall arrive at the value of contracts made 
during the war. This legislation, establishing as it does the 
value of the property for which the debt was contracted, as 
the value of the contract, has often received the commen- 
dation of this Court as being just and equitable. 

Take it that when the contract was made in January, 
1864, the understanding was that it could be discharged in 
Confederate money; does not the legislation referred to 
embrace the case in terms and spirit? 

The defendant tells us that some time after the maturity 
of the note he offered payment, &c. How long the time 
after does not appear, and was the plaintiff to receive worth- 
less or greatly depreciated paper for his land ? 

_ We see nothing to take the case out of the rule estab- 
lished by the Legislature fot the construction of contracts 
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where property was the consideration. Nor is there any- 
thing in the instrument which the plaintiff, as assignee, 
gave to the defendant to change this view of the case. He 
agrees “to settle according to the scale as adopted by law.” 

What is the scale adopted by law? Are there not two? 
One scaling contracts where the consideration was Confede- 
rate money to the value of that money at the different 
stages of its depreciation; and the other scaling contracts 
in which the nature of the obligation is not set forth, but 
where the consideration was property to the value of that 
property. The scale “adopted by law” in the case before 
us is the value of the land, and as the jury have not ascer- 
tained that fact there must be a venire de novo. 


Per Curiam. Ventre de novo. 


| WILLIAM B, WRIGHT and wife v, DUNCAN McCORMICK. 


In a petition for partition, if the plea of “sole seizure” is not put in before the 
order of partition is made, it will be considered as waived, and the parties 
to the proceeding will be taken to be tenants in common, 


In a proceeding for partition in which the petition sets forth a particular des- 
cription of the land,and upon an order for partition the commissioners 
appointed to make it return a report of their proceedings in the division of 
the land, and the defendant objects to the confirmation of it, upon the alle- . 
gatien that they have not divided the land described in the petition, he can- 
not complain of an order of the Judge referring it tothe clerk to take and 
state the evidence with regard to the identity of the land. 


This was a PETITION for the partition of land, heard be- 
fore his Honor, Buaton, J., at the Spring Term, 1873, of the 
Superior Court of CuMBERLAND county, and upon the hear- 
ing his Honor made an order from which the defendant 
appealed. Enough of the case is stated in the opinion of 
the Court for understanding the points decided. 
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B.& T. C Fuller and Guthrie, for the defendant. 
J. C. McRae, for the plaintiff. 


Pearson, C. J. Wesee no error of which the defendant 
has a right to complain. The petition states a particular 
description by “metes and bounds,” so as clearly to identify 
the land. The order to the commissioners is to divide the 
land mentioned in the“pleadings, and to accompany their 
report with a survey and plot, this extra particularity be- 
ing, as it would seem, suggested by the difficulty which had 
been started in regard to the date of the grant, but which 
had been removed. The plea of “sole sezure” must. be put 
in, before the order for partition is made, otherwise it is 
waived, and the parties are for the purposes of the proceed- 
ing taken to be seized as tenants in common. 

In the face of the report of the commissioners his Honor, 
as it seems to us, gave more importance to the suggestion of 
the defendant, that the commissioners had divided the 
wrong tract of land, than it was entitled to; after the par- 
ticularity of description observed in the petition, and in the 
order of partition, and in the report, his Honor, might well 

have treated the objection in regard to the identity of the 
land as captious and frivolous. Certainly the defendant 
has no right to complain of the order that it be referred to 
the clerk to take and state the evidence upon the point 
whether the commissioners have divided the land accord- 
ing to the order of partition. 

There is no error. | 


PER Curiam. Judgment affirmed. | 
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THE STATE v. HARDY JONES. 


The Supreme Court has no power to entertain.a petition to rehear a criminal 
action. It never passes judgment in such cases, but only gives its opinion 
and orders it to be certified to the Court below to be carried into effect by 
that Court. 


A point which the bill of exceptions or case stated shows was not taken in the 
Court below cannot be taken in this Court. 


This is a PETITION to rehear the case of an indictment 
for murder which was before the Supreme Court at the 
last term upon an appeal, when an opinion was given 
that there was no error, and it was ordered that the opinion 
should be certified to the Superior Court of the county of 
CraveEN from which the appeal was taken. 


After an argument by the Attorney General for the State 
and Haughton for the prisoner, the following opinion of 
the Court was given: 


READE, J. The defendant was tried for murder and con- 
victed, and appealed to this Court. At the last term of this 
Court we decided that there was no error, and directed that 
our opinion be certified to the Court below, that that Court 
might proceed to judgment. At this term of the Court the 
defendant files a petition to have the case reheard in this 
Court, upon the ground that his counsel was not present 
when the case was heard in this Court, and that on that 
account the attention of this Court was not called to a de- 
fense which would have availed him. 

Neither the learned counsel for the prisoner nor the 
Attorney General has been able to cite any authority show- 
ing that we have the power to rehear the case. In equity 
cases and in civil actions the practice has been common, 
but in criminal cases never to our knowledge. In the former 
cases this Court makes decrees and passess judgments, 
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which may be reviewed. But in criminal cases we do not 
pass judgment. Such cases are sent up for our opinion 
only which we certify to the Court below, and there our 
jurisdiction ends. 

We should regret this if it appeared that any injustice 
had been done the defendant, either by reason of the fault 
of his counsel or the oversight of this Court; but in consid- 
ering the defense set out in his petition in connection with 
the record in the case, it is apparent that it could not have 
availed him if it had been made in this Court upon the 
hearing. 

The defendant was arrested not by a regular officer, but 
by one deputized for the purpose. And upon the trial be- 
low his Honor charged the jury that in order to make the 
killing of the deputy murder, it must appear that the de- 
fendant knew that he was authorized to arrest him, and 
that unless they were satisfied that the defendant knew that 
fact, they must acquit him of murder. This was all right. 
But the defendant in his petition says that there was no 
evidence that he did know it, and therefore it was error in 
his Honor to leave it to the jury. Suppose that to be so 
for the sake of the argument, the proper course was for the 
defendant to move for a new trial upon that ground, and 
then his Honor would have stated what the evidence was, 
and we could have reviewed him. 

But no such objection was taken below, and therefore 
could not have been taken here, unless it had appeared in 
the record. It is true that the record does not state the 
evidence as to the knowledge of the defendant that the 
officer was deputized, nor does it state that there was ary 
evidence upon that point. But then it is not usual to state 
all the evidence, but only so much as is necessary to pre- 
sent the points made below. And we infer that there was 
evidence of that fact, because his Honor distinctly calls the 
attention of the jury to itas onething about which they must 
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be satisfied ; and this he would scarcely have done if there 
had been no evidence; or if it had escaped his Honor’s at- 
tention, it would not have escaped the attention of his 
learned counsel. But no such point was taken below, and 
no such point was taken upon the hearing in this Court, 
although the defendant’s cotnsel was attendant upon the 
Court at that term, and is put down in the report as appear- 
ing in the cause, and our recollection is that he did appear, 
and did argue the case in person, when the case was first 
called, when there was a certiorari ordered. Upon the re- 
turn of the certiorari we suppose the counsel was: absent, 
but a brief would have presented the point. But we repeat 
that the point, if made here and not made below, would 
not have availed him. 


PER CuRIAM, Petition dismissed with cost. 


THE COMMISSIONERS OF GRANVILLE COUNTY v. WM. H. BALLARD. 


The Act of 1872-’73, chap. 148, which changes the dividing line between the coun- 
ties of Granville and Franklin, and thereby adds a portion of the territory 
of the former to the latter county, is constitutional, not being necessarily in 
conflict with the provision of the 5th seetion of the 2d article of the Consti- 
tution relating to the Senatorial Districts, nor with the provision of the 6th 
section of the same article, which relates to the apportionment of members 
in the House of Representatives, 

Where a statute may be construed, without violence to its provisions, in a sense 
which would make it constitutional, a Court will giveit that construction, 
rather than a contrary one, which would make it unconstitutional and void. 


The case of Mills v. Williams, 11 Ired, 558, cited and approved. 


This was a CIVIL ACTION, in which the plaintiffs sought 
by an injunction to restrain the defendant from proceeding 
to act under the Act of 1872-’73, chap. 148, entitled, “an 
Act to change the dividing line between the counties of 


JUNE TERM, 1878. 19 


Com’RS GRANVILLE Co. v. BALLARD. 


Franklin and Granville,” and thereby to take away a por- 
tion of the territory of Granville county, and to add to the 
county of Franklin. Upon presenting the complaint to 
Watts, J., at CHAMBERS, on the 26th day of March, 1873, he 
granted the injunction prayed for, and the defendant hav- 
ing filed his answer, the case came on to be heard upon a mo- 
tion to dissolve it before his Honor, Albertson, J, at the 
Spring Term, 1873, of Granvitte Superior Court. The 
motion to dissolve was granted, and the plaintiffs appealed. 


Venable, with whom was B. F. Bullock, Jr., for the plaintiffs. 
J. J. Davis, Cooke and Spencer, for the defendants. | 


Ropan, J. The view which we take of this case on the 
merits, dispenses with the necessity of noticing any other 
objections to the complaint. 

The plaintiffs contend that the Act of 1872-’73, chap. 143, 
page 224, is unconstitutional, because a result of it will be 
to transfer a part of Granville county from the Twenty-first 
Senatorial district to the Seventh, to which the county of 
Franklin belongs. Sec. 5, of Art. 2, of the Constitution. 
provides that after each census the Legislature shall divide 
the State into districts, each of which shall elect one or 
more Senators,as may be prescribed, and the districts so 
laid off shall remain unaltered until after another’ census. 

The general power of the Legislature to alter the bound- 
aries of counties, to create new ones or to destroy a county 
by consolidating it with another, is not denied. Mills v. 
Williams, 11 Ired. 558. If therefore the supposed unlawful 
result is not a necessary one in the present case, the objec- 
tion has no application. 

The Act in ‘question does not in terms produce such a re- 
sult ; it does not refer in any way to Senatorial districts. It 
is a familiar rule of construction that where a statute may 
be construed without violence to its provisions in a sense 
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which would make it constitutional, a Court will give it 
that construction rather than a eS CoDteTy one, which would 
avoid it. | 

In the present case we see no sufficient reason why the 
Act in question should not be valid for all the purposes that 
it apparently contemplates, and invalid so far as it might 
change the Senatorial districts. The voters in the detached 
territory may still vote in the Twenty-first district for Senator, 
though for all purposes but voting, inhabitants of Franklin. 
There may be some inconveniences in this, but none that 
we can foresee which are insuperable, or so great as to re- 
quire us to declare an Act of Assembly void which a Court 
can do only when there is a necessary conflict with the Con- 
stitution. 

The counsel for the plaintiff in his well considered and 
and able argument, insists that this view of the effect of the 
Act is inadmissible, because it would make a part of a 
county (viz: Franklin,) belong to a different district from 
the rest of it, which is forbidden by the section of the Con- 
stitution cited above. But we think that provision only 
applies to the original laying off of the districts, and not to 
a change in the line of a county subsequently made, by 
which the result is incidently brought about. 

The learned counsel referred us to a case from New York 
‘and one from Massachusetts. We feel great respect for the 
judgments of those Courts, and upon all questions of gene- 
ral law they are authorities of much weight. But upon a 
question as to the effect of purely local legislation, the de- 
cisions of other States can rarely be considered guides. 
There are almost constantly differences greater or less which 
affect the conclusion. Theconclusion of the Virginia Court 
in Wade v. City of Richmond, 18 Grat. 583, seems to us the 
better one. | 

These observations also meet a similar argument of the 
plaintiff, founded on sec. 6, of the same Article of the Con- 


JUNE TERM, 1873. 21 
MOORE et al., v. BALLARD, 


stitution, which requires an apportionment of members of 
the House of Representatives, to be based in part on the 
population of the several counties after each census. So far 
as the Act would operate to defeat this provision of the Con- 
stitution it js inoperative. 


Per CurramM. Judgment of the Superior Court dissolv- 
ing the inju:ction affirmed, and as the action has no object 
but the injunction, it is dismissed. 


JAMES I. MOORE ef al., v. WILLIAM H. BALLARD. 


The Act of 1872-’73, chap. 148, changing the dividing lines between the counties 
of Granville and Franklin, and thereby adding a portion of the territory of 
the former to the latter county,is not unconstitutional, and the carrying 
out of its provisions cannot be enjoined at the instance of a creditor on be- 
half of himself and the other crediters of the former county. 


This was a MOTION made before his Honor, Albertson, J, 
at the Spring Term, 1873, of GranviLLE Superior Court, to 
dissolve an injunction which had been theretofore granted 
by Judge Warts, upon the complaint of the plaintiff Moore 
in behalf of himself and the other creditors of the county 
of Granville against the defendant to prevent the defendant 
Ballard, from proceeding to act under the Act of 1872-’73, 
chap. 148, entitled, “an Act to change the dividing line 
between the counties of Franklin and Granville,’ whereby 
a part of the territory of the latter county was to be added 
to the former. The motion to dissolve was granted, and the 
plaintiff appealed. 


Venable and B. F. Bullock, Jr., for the plaintiffs. 
J. J. Davis, Cooke and Spencer, for the defendant. 
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Ropman, J. This case was argued with that of. the Com- 
missioners of Granville against the same defendant. The 
ground of objection to the Act of 1872~’73, insisted on in 
this case, is, that by the detaching of a part of the territory 
and population of Granville, the security of the plaintiff, 
who is a creditor of that county, will be impaired or altered. 

This objection can only be derived from an idea that a 
creditor merely as such has some sort of a lien on the prop- 
erty of his debtor, so that he cannot honestly part with any 
of it under any circumstances as long as the debt is unpaid. 
The moment it is put in this shape the objection is seen 
to be untenable. In the case of an individual debtor, he 
ean sell his property, provided it be not done with a fraud- 
ulent intent, and even in that case, the conveyance is good 
as to him, though void as to his creditors. 

In this case the suspicion of any such intent, even if 
otherwise it could be entertained, is rebutted by the pro- 
vision in the Act, that Franklin as between it and Gran- 
ville, shall assume a just part of the debt of Granville, 
while as to the creditor, Granville remains liable for the 
whole. This objection is novel, although if it had force, it 
might often have been made before in similar cases. 


Per Curntam. The judgment of the Superior Court dis- 
solving the injunction affirmed, and action dismissed. 
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STATE v. HENDERSON ALLEN. 


An indictment under the Act of 1868-69, chap. 253, (Batt e’s Revisal, chap. 32, sec. 
95,) for killing live stock under certain circumstances, which charges that 
the defendant on &c., at &c., ‘‘ A certain muleof the value of one hundred 
dollars, the property of one J.S.E., the said mule being then and there 
within an inclosure not surrounded by a lawful fence, unlawfully and wil- 
fully did abuse, injure and kill contrary,” &c., is sufficient, though it would 
have been, more satisfactory if it had stated whose the inclosure was, 
whether the defendant’s, or some other person, 


This was an INDICTMENT under the Act of 1868-69, chap. 
253, (Battle’s Revisal, chap. 32, sec. 95,) in the following 
words, “That Henderson Allen, on &c., at &., a certain 
mule of the value of one hundred dollars, the property of 
one John 8. Ellis, the said mule being then and there 
within an inclosure not surrounded by a lawful fence, un- 
lawfully and wilfully did abuse, injure and kill contrary,” 
&e. Upon the trial at the Fall Term, 1872, of the Superior 
Court of GRANVILLE county, before his Honor, Watts, J. 
the Court, among other things, instructed the jury that it 
was a violation of the statute referred to for a person wil- 
fully to abuse, injure and to kill a mule the property of an- 
other in any inclosure whatever or whomsoever, not sur- 
rounded by a lawful fence, and such person would be guilty 
under the said statute, to which the defendant excepted. 
The jury found him guilty, and his counsel thereupon moved 
first, for a new trial for misdirection, which being refused, 
at Spring Term, 1873, of said Court, before his Honor, 
Albertson, J., to which Term defendant was “bound over, 
he moved in arrest of judgment, because of the uncertainty, 
informality and insufficiency of the indictment. This mo- 
tion was also overruled and a judgment pronounced, from 
which the defendant appealed. 


No counsel for the defendant. 
Attorney General Hargrove and Edwards, for the State, re- 
ferred to the case of State v. Staton, 66 N.C. Rep. 640. 
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Reape, J. 1. The defendant moved for a new trial for 
“ misdirection,” without stating in what the misdirection 
consisted. The case states that his Honor, “among other 
things, charged the jury that it was a violation of the statute 
referred to in the indictment for a person wilfully to abuse, 
injure and kill a mule the property of another in any in- 
closyre whatever, not surrounded by a lawful fence.” 

This charge seems to be in the terms of the statute sub- 
stantially, and we regret that the defendant is not repre- 
sented by counsel in this Court to suggest any error which 
may have escaped our attention. 

2. The defendant moved in arrest of judgment “ Besetine 
of the uncertainty, informality and insufficiency,” of the 
indictment, without specifying in what the uncertainty, in- 
formality and insufficiency consisted. This is at least as 
uncertain, informal and insufficient as the indictment is al- 
leged to be; and the defendant has no counsel here to aid 
us. The indictment charges that the defendant killed the 
mule, &c. “The said mule being then and there within an 
inclosure not surrounded by a lawful fence, without sta- 
ting whose inclosure it was. Wesuppose that the objection 
was, that the indictment ought to have charged that it was 
the inclosure of the defendant. And that if he killed the 
mule in the inclosure of some other person not surrounded 
by a lawful fence he was not indictable. It would certainly 
have been more satisfactory to have charged that it was 
the inclosure of the defendant, or whose else inclosure it 
was, as a part of the description of the offense, and as a de- 
fense against a second conviction; but the mule and its 
ownership is given, so that the defendant can never be con- 
victed again for killing that mule. But still it is with some 
hesitancy that we support the indictment, and we deprecate 
looseness and want of certainty and precision in pleading, 
and especially in criminal proceedings. 

There is no error. This will be certified. 

Per Curiam. Judgment affirmed. 
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ROBERT N. GREEN, Ex'r,v. J. M. GREEN, Ex’, ef al. 


Where a tastator, who died in 1863, bequeathed that a certain slave should 
be seld and the proceeds equally divided between two gons who were ap- 
pointed executors, and one of the sons bought the interest of his brother 
in the slave, and kept him until he was emancipated by the results of the 
late civil war: It was held, That the purchaser of his brother's interest 
had not thereby converted the slave, and was not responsible for his value 
or any part of it, but that be was responsible for the services of him and of 
the slaves which he had kept up tothe time when they were emancipated. 


‘When lands are divided in separate parcels to different persons, and it becomes 
necessary to sell land to pay the debts of the testator, the debts are a charge 
upon all the lands, and must be raised out of them all according to their re- 
spective values, 


The case of Fike v. Green, 64 N.C. Rep. 666, cited and appreved. 


This was a petition filed by the plaintiff as executor of 
his father, John Green, who died in the year 1863, in the 
Court of the Clerk of the Superior Court for the county of 
CHATHAM, for the purpose of obtaining an order to sell land 
to pay the debts of his testator. The defendant Winslow, 
who had purchased a tract of land belonging to the testator 
of one of his heirs, upon his application was made a party 
and objected to the sale. The clerk decided that a sale was 
necessary, and made an order to that effect, from which the 
defendant Winslow appealed to the Judge of the Superior 
Court. In that Court by consent of the counsel of both 
parties it was referred to John G. Rencher, Esq., to take and 
report the separate accounts of R. N. Green and J. M. 
Green, the executors of John Green; 2. To ascertain the 
value of the hire of the slaves which came into the posses- 
sion of each of the executors; 3. To ascertain the value of 
the slave Norwood, and of his hire from the time he came 
into the possession of R. N. Green, to the time of the eman- 
cipation of the slaves; 4. Whether R. N. Green is charge- 
able with the value of Norwood, or with his hire, or the hire 
of any of the other slaves; 5. To report the date of the 
deed from J. M. Green to the defendant Winslow; 6. The 
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amount of the debts unpaid of the estate of John Green. 
and what part of his lands, if any, was necessary to pay 
the debts. 

The referee reported, among other things, that the testa- 
tor died in 1868, leaving many slaves, which the executors 
kept until they were emancipated; that the slave Norwood, 
was left to be sold and his proceeds equally divided between 
his sons, who were his executors and only children; that 
Norwood was not sold, but the interest of J. M. Green was 
bought by his brother, R. N. Green, who kept him until he 
was emancipated; that the slaves might have been hired 
out and considerable sums of money have been obtained, but 
the money would have been Confederate Treasury notes, 
which the only creditor of the estate would not receive ; 
and the deed from J. M. Green to the defendant Winslow, 
was dated in the Fall of 1863, less than two years after the 
death of the testator The referee then found as matters 
of law that the executors could not be charged with the 
value or the hire of any one of the slaves; that R. N. Green 
could not be charged with the value or hire of the slave 
Norwood ; and that the deed from J. M. Green to Winslow 
was void as to creditors, and that a sale of the land was 
necessary to pay the debts of the testator. 

The defendant Winslow excepted to the report, because 
the referee had failed to charge the plaintiff with the value 
of the slave Norwood, or with the value of hishire ; 2. Because 
he failed to charge the executors with the hires of the slaves 
until the time of their emancipation. At the Fall Term, 
1872, the case coming on to be heard before Tourgee, J., his 
Honor overruled the exceptions of the defendant, confirmed 
the report of the referee, and gave Judgment in favor of the 
plaintiff, from which the defendant appealed. 


Gorrell, for the defendant. 
Manning, for the plaintiff. 
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Ropmay, J. 1. Exception of defendant Winslow: The 
only ground on which it can be contented that Robert N. 
Green (the plaintiff) should be charged with the value of 
Norwood or with half his value, is, that by purchasing from 
John the half given to him, and by subsequently keeping 
him in his own exclusive possession, he thereby took him out 
of the general mass of the property, and converted him to 
his own use. We do not think that what he did, amounted 
to such a conversion. The other slaves remained in the 
possession of the respective executors, to whom the testator 
had given them, until their emancipation, and we decided 
in Fike v. Green, 64.N.C., Rep. 665, that the continuance of a 
possession, begun in the testator’s life time, did not, under 
the circumstances, amount to a conversion, such as to make 
the executors liable for their value. The circumstance 
which differs the case of Norwood from that of the other 
slaves, is, that he was directed to be sold, and the proceeds 
divided between Robert and John. But no sale was made. 
What was done, amounted only toa division of the common 
property. If two slaves had been so given, and an actual 
division had been made, each legatee taking one, the mere 
division could scarcely be thought to take the case out of 
the general rule. Nor would the fact that one party paid 
asum to the other for equality of partition, and there can 
be no substantial difference when one purchases the entire 
interest of the other, an actual partition being impossible. 
We think the plaintiff is not chargeable with any part of 
the value of Norwood. 

Second and third exceptions: We think the plaintiff is 
chargeable with the value of the services of Norwood, and 
of all the other slaves, which he had and kept in his 
employment after the testator’s death up to their emancipa- 
tion. The value of the services is what they could have 
been hired out for, after deducting the support of those who 
were unable to earn anything. This value was actually 
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received by the plaintiff, and went into his estate. It is 
assets which have not been lost, but converted. 

The account will be reformed in these respects. A sale 
of the land, or of some part thereof is evidently necessary, 
and the case is remanded in order that the proper proceed- 
ings may be had for that purpose. 

‘The debt which will remain after the application of the 
personality, is a charge on all the lands devised by the 
testator, according to the value of each devise. It will be 
for the District Judge to determine how this distribution of 
the burden shall be made most advantageously to all the 
parties. Perhaps the parties may agree on the valuation of 
of their respective lands, and proportion the burden accord- 
ingly, and so make any sale unnecessary. 

Per Curiam: Exceptions sustained, judgment below re- 
versed, and case remanded. Defendant Winslow will 
recover the costs of this Court. 

We again call the attention of counsel for appellants to 
the impropriety of sending up as part of the case the 
evidence taken before the referee. No more should be sent 
up than is necessary to make the report and exceptions 
intelligible. 


PER CURIAM. Judgment accordingly. 
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STATE v. ALEXANDER RUSHING, 


If a person receive stolen goods, knowing them to be such, not for the purpose 
of making them his own, or of deriving profit from them, but simply to aid 
the thief in carring them off, he is guilty of the crime ef reeeiving stolen 
good, knowing them to have been stolen, 


This was an INDICTMENT against the defendant for receiy- 
ing some stolen cotton, knowing it to have been stolen. At 
the trial before his Honor, Clarke, J, at the last Superior 
Court for Wayne county, the jury found the following 
facts as a special verdict : | 

One John Newsom stole the cotton at night from one 
Coor’s barn and started with it to one Roberts, a merchant, 
to sell it, and came to the house of Rushing, who lived on 
a public road between Coor’s and Roberts’. Newsom then 
hired Rushing to put a part of the cotton in his Rushing’s 
bag, and go along with him, Newsom, and thus help him to 
get the cotton to Roberts’ store, to whom they offered to sell 
the cotton, it being under Newsom’s control. Rushing then 
and there told Roberts that the cotton belonged’to Newsom 
and not to himself. Roberts refused to buy, but kept the 
cotton until nextday. Newsom sent Rushing next morning 
to get pay for the cotton, when Roberts still refused to pay, 
and Rushing said Newsom might come and get his pay or 
his cotton. | 

During the next day Coor got his cotton from Roberts, 
and went to see Rushing, who said he knew the cotton was 
stolen, because he knew Newsom was a hireling and nota 
cotton raiser. Upon these facts, his Honor was of opinion 
that the defendant, Rushing was guilty of the charge of re- 
ceiving the stolen cotton, knowing it to have been stolen, 
and pronounced a judgment from which the defendant ap- 
pealed. 
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Faircloth & Grainger, for the defendant. 
Attorney General Hargrove, for the State. 


Reape, J. After another had stolen the cotton, the defen- 
dant, knowing it to have been stolen, put a part of it in his 
bag, and helped the thief to carry it toa merchant, to sel] it. 
The question is, whether that is receiving stolen goods? It 
is insisted that it is not, because thedefendant did not in- 
tend to make them his own, or to derive any profit from 
them, but simply to aid the thief, as a friendly act. 

It is said by a respectable writer that it is not necessary 
that he should act from motives of personal gain. If his 
object is to aid the thief, it is sufficient. 2 Bish. Cr. L. 8. 
1092. A pickpocket passes the thing stolen to one, and he 
to another and another in the crowd, who receive it to aid 
the thief; all are guilty. Guilty of the theft if there was 
preconcert; guilty of receiving stolen goods, knowing them 
to be stolen, if they only aided the thief after the act. 

There is no error, this will be certified. 


Per CURIAM. Judgment affirmed. 


WILLIAM A, COX v. A, H. HAMILTON. 


Where the plaintiffin a suit tor land at the Spring Term of the Superior Court 
of a county recovers judgment and the defendant appeals, but gives an un- 
dertaking for the costs only, and at the next ensuing term of the Supreme 
Ceurt in June, the judgment is affirmed, and then the plaintiff takes out a 
writ of possession from the Superior Court which is executed, he will be en- 
titled to the crops growing en land for that year. 


This was a CIVIL ACTION, tried at the last term of the Su- 
perior Court for Jones county, before his Honor, Clarke, J. 
where the plaintiff had judgment, from which the defendant 
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appealed. The case is sufficiently stated in the opinion of 
the Court. 


Green, for the defendant. 
Haughton and Battle & Son, for the defendant. 


Reabe, J. Isler, the principal of the defendant, had re- 
covered of the plaintiff, Cox, a tract of land, and at Spring 
Term, 1872, of the Court below, Isler had judgment and a 
writ of possession. The present plaintiff, who was defendant 
in that suit, appealed to the Supreme Court, the effect of 
which would have been to suspend the writ of possession, if 
the appellant had given the necessary undertaking. But 
not doing that, the execution or writ of possession was not 
suspended. C.C. P., sec. 307. At June Term, 1872, of this 
Court the judgment was affirmed, and after that Isler had 
his writ of possession executed, and he went into the pos- 
session of the land and the crop, by his agent, the present 
defendant. Under this state of facts we are of the opinion 
that Isler was entitled to the crop growing on the land in 
1872,-when he went into possession, and that the plaintiff 
is not entitled to recover the same. 

There will be judgment here, as agreed, against the plain- 
tiff on his undertaking for $250 in favor of the defendant. 


PER CURIAM. Judgment accordingly. 
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JOSEPH L. CARSON, Adm’r, v. COLUMBUS MILLS. 


It is too late to object to the reading of a deposition, after a trial has begun, 
merely on account of irregularity in the taking of it, provided, it shall ap- 
pear that the party objecting, had notice of its being taken, or had netice 
that it had been taken, and was on file long enough before the trial to enable 
him to present the ebjection. 


This was a CIVIL ACTION on the trial of which, at the last 
term of the Superior Court of RurHrErrorp, before his 
Honor, Logan, J., the defendant offered the deposition of 
Susan Stovall, to the reading of which, the plaintiff objected 
on account of irrugularities in the taking of it. The objec- 
tion was sustained by the Court, and the deposition was 
rejected, and the defendant appealed. 


W. P. Bynum, for the defendant. 
Hargrove and Argo & Harris, for the plaintiff. 


Pearson, C.J. Assuming the irregularities in reference 
to the deposition which were pointed out by the counsel, 
we are of opinion that the objections are waived, not being 
taken in apt time. ‘Good matter must be taken advantage 
of in due form, proper order, and in apt time.” This isa 
rule of practice, and in our case full force is given to it by 
the Act 1869-’70, chap. 227, sec. 12, which covers the case. 

“No deposition shall be quashed or rejected on objection 
first made after a trial has begun, merely because of an 
irregularity in taking the samc,” “provided, it shall appear 
that the party objecting eithe. had notice of its being 
taken as herein prescribed or had notice that it had been 
taken, and was on file long enough before the trial to enabke 
him to present the objection as presented in the next sec- 
tion.” 

Here there was ample proof of such notice. 
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There was error in ruling out the deposition of Susan 
Stovall. 


PER CuRIAM. Venire de novo. 


NOTE BY THE REPORTER: The Act of 1869-’70, chap. 227, which was ratified the 
28th of March, 1870, was repealed by the Act of 1871-’73, ratified the 8th of February, 
1872, and the provisions of the Revised Code, chap, 31, in relation to the taking 
of deposittons, were re-enacted, but the deposition in the above case was takem 
the Ist day of June, 1871, when the Act of 1869-’70, chap. 227, was in force. 


S, W. LATHAM, Ex’r, ef al. vy. HENRY P. WHITEHURST. 


The 9th section of the Act of 1868-69, chap. 76, which enacted that ‘no property 
shall be sold under any deed of trust or mortgage, until the debts secured 
in said deed are reduced to judgments according to the provisions 
of this act,’ was unconstitutional, because it not only attempted to impair 
the obligation of a contract, but to alter it by addinga condition. (Theabove 
section was repealed by the Act of 1869-’70, chap, 28.) 


In an action to foreclose a mortgage, the Judge may, if necessary, refer the maf- 
ter to the clerk to settle the details and report the balance due, but if nothing 
is to be done except to calculate interest, the Judge may do it himself, or 
direct the clerk to do it instanter, and givejudgment accordingly. 


The case of Jacobs v. Smallwood, 68 N. C. Rep. 112, cited and approved. 


This was a CIVIL ACTION commenced the 4th of October, 
1869, to foreclose a mortgage given by the defendant, bear- 
ing date in the year 1854, to secure the payment of notes of 
the defendant, due at the date of the mortgage, tried before 
Watts, J, at the January (Special) Term, 1879, of CRAVEN 
Superior Court. The defendant demurred to the complaint, 
and assigned as cause of demurrer that it did not appear 
upon the face of the complaint that at the time of the com- 
mencement of the action the debt secured by the mortgage 
had been reduced to judgment. There was a joinder in the 
demurrer. His Honor. overruled it, and was about to ren- 
der judgment, when the defendant’s counsel moved that a 
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reference be made to the clerk to ascertain and report what 
was due on the mortgage; but it appearing to the satisfac- 
tion of the Court, without the aid of a reference, what was 
the amount due on the mortgage debt from the note, the 
interest on which could be computed, the reference-was re- 
fused, and the Court gave judgment that the mortgaged 
premises be sold, &c., from which judgment the defendant 
appealed. 


No counsel for the defendant in this Court. 

Hubbard, for the plaintiff, cited Jacobs v. Smallwood, 63 N. 
C. R. 112, to show that the 9th section of the 76th chapter, 
of the Acts of 1868-69, on which the demurrer was based, 
was unconstitutional. 


Pearson, C. J. The demurrer rests upon the Acts of 
1868-69, chap. 76, sec. 9, “ No property shall be sold under 
any deed of trust or mortgage until the debts secured in 
said deed are reduced to judgments according to the pro- 
visions of this Act.” | 

This section is in violation of the Constitution of the 
United States; it nut only attempts to impair the obligation 
of a contract, but to alter the contract, by adding a condi- 
tion. This is too plain for discussion. The purpose of add- 
ing this condition, was to bring all debts within the oper- 
ation of the “stay laws.” In reference to laws of that kind 
see Jacobs v. Smallwood, 63 N. C. Rep. 112. 

The other objection is likewise untenable; the Judge 
may if so needed, refer the matter to the clerk to settle the 
details, and report the balance. This is the usual course, and 
ought to be followed when there is any complication, so 
that the subjects of controversy may be distinctly presented 
on exceptions to the report. 

But where there is nothing to be done except to calculate 
interest, we see no reason why the Judge may not make the 
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calculation himself, or direct the clerk to do it znstanter, as 
when judgment is rendered “according to specialty filed” 
in an action of debt. 

The defendant certainly has no right to the former course, 
for the voluntary service of the Judge saves him from the 
cost of a reference to the clerk. 

No error. 


Per CURIAM. : Judgment affirmed. 


THE STATE v. MALCOLM McJ. TATOM., 


A sheriff having an execution in his hands is not indictable for; levying upon 
and seizing property in the possession of and belonging toa son of the de- 
fendant in the execution, when he acts bona jide under a-bond of indemnity. 
He is liable civilly but not criminally. 


The cases of Pearson v. Fisher. 1 Car. Law Repesitory 460,and Denson Vv. Sledge, 
2 Dev. 36, cited and approved, 


The defendants were INDICTED for a forcible trespass, in 
seizing and taking from the actual possession of one Lucian 
H. Gilmore, he being present and forbidding the same, two 
mules, the property of the said Gilmore. Upon the trial at 
the Fall Term, 1872, of BhapEN Superior Court, before his 
Honor, Russell, J., the jury found a special verdict as follows: 
That Sikes had in his hands, as Sheriff of Bladen county, an 
execution against W. T. Gilmore in favor of one Mrs. Pur- 
die; that the defendantsSmith and McDowell, tendered the 
sheriff a bond of indemnity and procured him to seize the 
mules in the possession of L. H. Gilmore; that Sheriff Sikes 
directed defendant Tatom to seize the mules; that Tatom 
went to the house and took one of the mules in the absences 
of L. H. Gilmore, and had a bridle on it when L. H. Gil- 
more came up and forbade him from taking the mules, but 
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Tatom carried them off, Gilmore yielding because he had 
been told by the sheriff that if resistance was made he 
would summon a posse and seize the mules; that the mules 
were not the property of W. L. Gilmore, the defendant in 
in the execution, but that the title to them wasin L. H. 
Gilmore, his son, that the sheriff and Tatom acted in good 
faith, believing that they were performing a lawful duty, 
and whether upon these facts the defendants are guilty or 
not guilty, as charged in the bill of indictment, the jury are 
ignorant, and submit the same to the Court, and if the 
Court says that the defendants are guilty then the jury find 
them guilty in manner and form as charged in the bill of 
indictment, but if the Court says that the defendants are 
not guilty, then the jury so find. Whereupon it is consid- 
ered by the Court that the defendants are not guilty, and 
from this judgment the State appealed. 


Attorney General Hargrove and W. MeJ. McKay, for the 
State. 
No counsel for the defendant. 


BoypvEN, J. This is a case of the first impression, to-wit: 
an indictment of the sheriff and those who indemnified 
him for levying upon property in the possession of a son of 
the defendant in the execution, and which was honestly 
supposed or rather alleged to be in fact the property of the 
father. 

That it was the duty of the sheriff to make this levy 
upon the property which the plaintiff honestly believed 
and alleged to be the property of the defendant in the éxe- 
cution upon being indemnified, has been regarded asa well- 
settled law by the Courts and the bar in this country and in 
England, time whereof the memory of man runneth not 
to the contrary; and yet it is urged upon the Court to 
sanction this novel doctrine, which, if accorded, would en- 
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able fraudulent debtors to defeat the recovery of all the 
debts sought to be enforced by legal process. 

In the case of Pearson v. Fisher, 1 Car. Law Repository 461, 
the sheriff was sued for not selling a slave upon which he 
had levied to satisfy the plaintiff’s execution. On the day of 
sale, the son of the defendant in the execution claimed the 
slave and forbid the sale, and the sheriff for the purpose of 
satisfying himself as to the ownership of the slave, sum- 
moned a jury to try the question of ownership, and the 
jury found that the slave was not the property of the father, 
but was the absolute property of the son. 

Thereafter the plaintiff Pearson tendered to the sheriff a 
bond of indemnity and required the sheriff to sell, which 
he refused to do, and thereupon Pearson sued the sheriff for 
refusing to make the sale and recovered the value of the 
slave. So that according to the view of the Attorney Gen- 
eral, the sheriff was between two fires, one in front and the 
other in the rear, and if he discharges his duty by seizing 
the disputed property, he is able to an indictment for a 
forcible trespass, and so also all who indemnified him; but 
if he fails to seize the property, then he will be liable to 
the plaintiff for the value of the property in dispute, should 
it in truth turn out to be the property of the defendant in 
the execution. 

It is true the office of sheriff is one of heavy responsi- 
bility, and one in which error or mistake of the law on the 
part of the sheriff may involve him in difficulty, and sub- 
ject him to loss, but surely the law will not place him in 
such a dilemma as to indict him for an honest discharge of 
a duty for which he would be responsible to the plaintiff if 
he refused its performance. 

Such cannot be the law. Inthe case of Denson v. Sledge, 
2 Dey. 36, it is said that a sheriff may recover upon a bond 
given him as an indemnity for discharging a supposed 
duty, as levying an execution upon disputed property, but 
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that no recovery can be had upon a bond to indemnify him 
for forbearing to make the levy. 
There is no error. This will be certified. 


PER CURIAM. Judgment affirmed. 


WITKOUSKY & RINTELS v. W. F. WASSON. 


Under the Constitution, art. 4, sec, 30, where there is no coroner in the county, 
the Clerk of the Superior Court may appoint one to execnuie process against 
the sheriff, where he is interested in, or.a party to the suit; or in such case, 
under the C, C, P., sec. 73, it may issue to the sherlff of an adjoining county, 


This was a CIVIL AcTION in which the summons was 
served by one who had been appointed by the Clerk of the 
Superior Court a coroner to execute it, there being at the 
time no coroner in the county, and the defendant being the 
sheriffof the county. Atthe last term of the Superior Court 
of IREDELL, before his Honor, Mitchell, J, a motion to dis- 
miss was made for want of a proper service, which was 
granted, and the plaintiffs appealed. 


Furches, McCorkle & Baily, for the plaintiffs. 
Armfield, for the defendant. 


Reape, J. The only point in the case is whether the 
Clerk of the Superior Court had the power to appoint a 
coroner to execute process against the sheriff of the county, 
there being no regular coroner. 

Constitution, art. 4, sec. 30, provides, that “where there 
is no coroner in the county, the Clerk of the Superior Court 
for the county may appoint one for special cases.” 

This would seem to be decisive of the question. 
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But the objection is made that inasmuch as before the 
Constitution three justices of the peace might appoint a 
coroner, where there was none in a county, for the special 
purpose of holding an inquest over a dead body, the Con- 
stitution means no more than to transfer that power to the 
Clerk of the Court; and that now the Clerk can appoint a 
coroner to hold an inquest only. But the Constitution 
seems to be broader than that, and allows the Clerk to ap- 
point for “special cases;” that is, for any purpose, and 
for all purposes, within the scope of a coroner’s duties. The 
objection is sought to be strengthened by the fact that it is 
provided in C. C. P., sec. 78, “when the sheriff is a party, 
process may issue to the coroner or to the sheriff of an ad- 
joining county.” And so it is said in this case the process 
ought to have issued to the sheriff of an adjoining county. 
But we are of the opinion that just as the process may issue 
either to the regular coronor, or to the sheriff of an adjoin- 
ing county, soit may issue to a special coroner or to the 
sheriff of an adjoining county. 

There was error in the order appealed from. 

Let this be certified. 


PER CuRIAM. Judgment reversed. 
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THE STATE v. GILBERT EVANS. 


Where an indictment charged the larceny of a horse to have been committed at 
a certain time since the passage of the statute which prescribed the punish- 
ment of such a larceny, and the defendant was found guilty, judgment can- 
not be arrested upon the ground that prior to that time there had been 
several statutes prescribing different modes of punishment. 


It is no ground for the arrest of judgment that the indictment charged the of- 
fence to have been committed in the said “count,” as it had caption, “Cumber- 
land county,’’ and the defendant was stated to be of that county. It isan 
informality which is saved by the Rev. Code ch. 35 see. 14. 

The case of State v. Wise, 66 N. C. Rep. 120, cited, distinguished from this and ap- 
proved, and that of State v. Smith, 63 N. C. Rep. 234, cited and approved. 


This was an INDICTMENT for larceny in stealing a horse. 
The caption of the indictment was as follows: “ North 
Carolina, CUMBERLAND county, Superior Court, Spring Term, 
1873.” It charged in the usual form that the defendant, 
late of the county of Cumberland, on the Ist day of Feb- 
ruary, 1873, in the count aforesaid, committed the act of 
stealing. The defendant pleaded not guilty, and after his 
trial and conviction moved in arrest of judgment. Ist. Be- 
cause there had been several statutes which were passed in 
the years 1866, 1868 and 1869 which prescribed different 
modes of punishment for horse stealing, and the indictment 
did not show under which statute the defendant was charged 
and convicted. The case of the State v. Wese, 66 N. C. Rep., 
120, was relied upon in support of this ground of objection. 
2d. Because it did not appear from the indictment that the 
offense alleged was committed in any county of the State. 
In support of this it was contended that the Court could not 
read the word “count” for county. 

Both objections were overruled by his Honor, Buzton, J, 
and the defendant was sentenced to confinement in the peni- 
tentiary for five years, and from the judgment he prayed 
and obtained an appeal to the Supreme Court. 
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Hinsdale, for the defendant. 
Aitorney General Hargrove, for the State. 


Reape, J. At the time charged in the indictment when 
the offense was committed, and at the time when it was 
proved to have been committed, there was but one statute 
in existence prescribing the punishment of the offense 
charged, although there had been years before several stat- 
utes changing the punishment from time to time. And on 
this ground the defendant moved inarrestof judgement. His 
argumentisthat inasmuch as the time stated in the indictment 
is not traversable, and need not be proved, its office is not to 
inform the Court when the offense was committed, and that 
although the indictment charges the offense to have been 
committed after the statute, yet a conviction might have 
been had although the crime had been committed before. 
And the defendant relies on State v. Wise, 66 N.C. Rep., 120. 
But that case was not like this. The indictment in Wise’s 
case charged the crime to have been committed the Ist day 
January, 1871, at which time the punishment was confine- 
ment in the penitentiary. Subsequently an Act was passed 
making the punishment death. This Act was ratified 4th 
April, 1871. The offense was proved to have been com- 
mitted after this last Act, although it was charged in the 
indictment to have been committed before, and the punish- 
ment was laid under the last Act, death. The Court arrested 
the judgment because it could not see from the indictment. 
on the record that the offense was committed after the Act 
of the 4th April, 1871. 

But in the case before us there was but one statute in ex- 
istence and the indictment charges the offense to have been 
committed after the statute, and the verdict is guilty in 
manner and form as charged. 

So that it does appear to the Court at what time the of- 
fense was committed and what is the proper punishment. 
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The second objection made by the defendant is that the 
indictment does not charge the offense to have been com- 
mitted in the county, but in the “count.” 

The ‘indictment is headed “Cumberland county,” and 
states that the defendant was “of Cumberland county,” and 
that he committed the offense in the “count aforesaid.” 
Now there is no “count aforesaid” to which this can refer, 
and it is palpable that it refers to the county aforesaid, and 
the defendant could not have been misled. It is an infor- 
mality (may be an inexcusable negligence) which is cured 
by our statute, Rev. Code chap. 35, State v. Smith, 63 N, C. 
Rep. 2084. 

There is no error. This will be certified, &c. 


Per CURIAM. Judgment affirmed. 


GEORGE D. FLACK, Adm’r v. JOHN DAWSON et al. 


An answer which avers that “noallegation of the complaint is true,’ is nota 
compliance with the C. C. P., sec. 100, which requires that the answer must 
contain “a general or specific denial of each material allegation ;’’ that is, it 
must deny either the whole of each material allegation, or some material or 
specific part thereof, Such ananswer isasham plea, and ought to be stricken 
out on motion as provided in C. C. P., sec. 104, 


A plea that the Court had no jurisdiction of the action is a sham plea, The 
objeetion to the jurisdiction must be taken by demurrer, C. C, P., sec, 95, sub 
sec. I. 


In a suit upon an administration bond, the next of kin of the intestate are not 
necessary parties, C. U. P., sec, 57, and in such a suit, the administrator’‘of the 
principal in the bond need not be joined. 


A plea alleging the want of parties is asham plea, as the objection ought to be 
taken by demurrer, C.C. P., sec. 95, sub see, 4, 

A plea in an answer to a complaint on an administration bond of “ perfermance 
of thecondition of the bond by payment to the next of kin,”’ is good in sub- 
stance, and an issue may be taken upon it; and such issueisthe subject of a 
compulsory reference under the C. C. P., sec, 245, sub see. 1. 


A reference of issues upon sham pleas is erroneous, butif the reference embrace 
an issue on a goed plea which may be referred, it will be sustained as to that 
while it is reversed as to the others, 
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This was an ACTION on an administration bond, and 

when it came on to be tried before his Honor, Russell, J, 

at the January Term, 1878, of New Hanover Superior 

Court, he made an order for a compulsory reference of the 
whole case to a referee, and the defendants appealed. 

The case is sufficiently stated in the opinion of the Court. 


Strange, for the defendants. 
W. J. & J. D. Devane, for the plaintiffs. 


RopMAN, J. Itis necessary to state as briefly as possible 
the pleadings in this case. | 

1. The plaintiff in his complaint says O’Reily died 
intestate in 1862. Baxter became his administrator. Baxter 
died in 1862. Ryan qualified as his executor, Ryan also 
became administrator de bonis non of O’Reily, and on the 
12th of December, 1862, gave a bond to which the defen- 
dants were sureties with the usual conditions. In 1869 
Ryan died intestate,and Murphy became his administrator. 
In January, 1870, administration de bonis non of O’Reily 
was granted to plaintiff. The action is against the defen- 
dants as surities to the bond given by Ryan when he became 
administrator de bonis non of O’Reily. The first breach 
assigned is a failure by Ryan to pay $18,594.90, received 
and held by him after payment of all claims against the 
estate of his intestate. The second breach is for converting 
the said sum. The third breach alleges a judgment in 
favor of plaintiff against Murphy asadministrator of Ryan, 
recovered in the Probate Court of New Hanover on the 6th 
of October, 1870, for $18,594.90, wherein it was adjudged 
that Murphy had assests applicable to plaintiff's demand to 
the sum of $291.30, and that no part of said judgment has 
been paid. | | 

Plaintiff demands judgment for the penalty of the bond 
to be discharged, &c., and damages, $18,594.90, &e. 
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2. The defendants answer, for a first defenee, that no 
allegation in the complaint is true. 

Second. Performance of the conditions of the bond by 
payment to the next of kin. 

Third. That the Court had no jurisdiction of the action. 

Fourth. That the next of kin of O’Reily and the admin- 
istrator of Ryan were not parties. 

&. Lhe reply of the plaintiff need not be noticed. 

After the joining of issues the Judge referred the whole 
case to a referee without the consent of the defendants, who 
appealed. 

The first plea is evidently not a compliance with C. C. P., 
sec. 100. “The answer of the defendant must contain, 1. 
A general or specific denial of each material allegation,” &e. 
That is to say, it must deny either the whole of each 
material allegation or some material and spicefic part thereof. 
The plea disregards the best known and most important 
rules of pleading. It professes to pnt in one issue several 
matters of fact, some of which are triable by the Court, 
and others by a jury. Such a plea is not issuable. Itisa 
sham plea, which the Court below would have stricken out 
on motion, C. C. P., sec. 104. 

Of the third plea. The want of jurisdiction was not the 
subject of a plea at all. If it existed, it was ground fora 
demurrer. But the Court clearly has jurisdiction of an 
action on an administration bond. This was a sham plea. 

Of the fourth plea. This also was a sham plea. hh an 
action like this, the next of kin are not necessary or proper 
parties, C. C. P., sec. 57. It is equally clear that the 
sureties to the administration bond could be sued without 
joining the administrator of their principal. 

The second plea is good in substance. 

The sham pleas being stricken out, as they should have 
been at once, and before the order of reference was made, 
there remained, but the issue joined on the second plea, 
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which was clearly a subject of compulsory reference under 
C. C. P., sec. 245, sub sec. 1. 

Whether a Court has power, without consent, to order a 
reference upon such an issue as the execution of an admin- 
istration bond, itis unnecessary to inquire. There is no 
such issue in this case. 

The order of the Judge, so far as it refers the issue joined 
on the second plea, is affirmed ; as far as it refers the issues 
supposed to be made by the other pleas, it is reversed. The 
Judge below will strike out the sham pleas on such terms 
as he shall think proper to impose. 

The plaintiff will recover his costs in this Court. 


PER CURIAM. Judgment accordingly 


JAMES C, BRYAN v, WILLIAM FOY, 


An agreement by acreditor to take from his debtor one-half of the amount of 
his debt then due in discharge of the whole is without consideration and 
void, and thisis sothough the debtor is asurety and thedebt isdue by bond, 


A Court of Equity never regards a seal, and since law and equity is now admin- 
isterd in the same Court, a seal has lost much of its ancient force and dignity. 


The «ase of McKenzie v, Culbreath, 66 N, C. Rep, 534, cited and approved. 


This was a CIVIL ACTION tried before his Honor, Watts, J, 
at the special January Term, 1873, of Craven Superior 
Court. 

The plaintiff declared on a sealed promissory note or 
bond given by five obligors, of whom the defendant was one, 
and it appeared on the face of the bond that he was a surety 
and he was the only person sued. The defendant proposed to 
show that the plaintiff had agreed to take from him, in consi- 
deration that he was the only solvent party to the bond, and 
the plaintiff was pressed for money, one-half of the amount 
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due if paid at once. He offered to show further that in 
compliance with this agreement that he had tendered the 
amount agreed on to the plaintiff, and that he had refused 
to take it. This evidence was objected to by the plaintiff’s 
counsel and was rejected by the Court, and the plaintiff 
obtained a verdict and judgment for the whole amount of 
hjs debt, and the defendant appealed. » 


Haughton, for the defendant cited and relied upon. Goode 
v. Cheesman 22 Eng. C. L. Rep., 91, opinion of Parke, J.; Howe 
v. O'Malley, 1 Murphy 289; Nobdlet v. Green, 2 Dev. 517; 
Brown v. Ray, 19 Ired. 72; Very v. Levy, 18 Howard 857; opin- 
ion of Curtis, J; Harshaw v. McKesson, 65 N. C. Rep., 688. 

Battle & Son, for the plaintiff, relied on McKenzie v. Cul- 
breth, 66 N. C. Rep. 584, as directly in point. 


_SeErtye, J. We see nothing in the record to distinguish 
this case from McKenzie v. Culbreth, 66 N. C. Rep, 534. 

It is there said that an agreement by a creditor to receive 
a part in discharge of the whole of a debt due to him by 
bond is an agreement without consideration, and therefore 
void, and that that principle is too well established and too 
long acquiesced in to be disturbed. There are many excep- 
tions to this rule, but after a careful examination of all the 
authorities cited by the defendant’s counsel, we cannot per- 
ceive that this case falls within the principle of any recog- 
nized exception. 

From the statement in the record that the instrument 
upon which this action is founded is under seal, we presume 
that some importance was attached to that fact, and that the 
plaintiff relying upon the maxim, “eadem ligamine quo lig- 
atum est dissolvetur,’ was of opinion that parol evidence 
could not be heard to contradict his sealed instrument. 

A Court of Equity never regards a seal, and since we now 
administer law and equity in the same Court, a seal has 
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lost much of its ancient dignity and importance. In this 
instance we attach no consequence whatever to the seal. 

We put our opinion upon the ground that there is noth- 
ing in all the defendant proposed to show to constitute a 
consideration, and therefore his agreement was a nudum 
pactum. 


PER CURIAM. Judgment affirmed. 


SINCLAIR, OWENS & BROWN v. THE STATE OF NORTH CAROLINA, 


The Act of 1868-69, chap. 108, sec. 82, which declares that every non-resident. 
who shall sell any spirituous liquors, by sample or otherwise, whether de- 
livered or to be delivered, shall pay an annual tax of fifty dollars, and a tax 
of like amount as is payable by residents on their purchases or sales, as the 
case may be, of similar articles,” is an act of the State imposing a discrimi- 
nating tax upon non-resident traders trading in the State, and is repugnant 
to the Constitution of the United States and void. 


That provision in the Censtitution of the State, Art,4, sec. 11, which ordains that, 
‘“‘the Supreme Court shall have original jurisdiction to hear claims against 
the State, but its decisions shall be merely recommendatory,” &c,, ought not. 
to be invoked in matters of small value, particularly when there is no doubt 
about the law, Theclaimant should apply at once to the Legislature for 
relief, 


This is the case of a CLAIM against the State, presented to 
the Court at the last term, under the 11th section of Article 
4th of the Constitution. The claimants, who are traders 
and dealers in spirituous liquors, &c., in the City of Balti- 
more, and State of Maryland, allege that in June, 1569, 
they paid to the sheriff of Cumberland county, in this 
State, a tax of $50 for the State, under the Act of 1868-69, 
chap. 108, sec. 83, which enacts as follows: “Every non- 
resident, who shall sell any spirituous or malt liquors, 
goods, wares or merchandise, by sample or otherwise, 
whether delivered or to be delivered, shall pay an annual 
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tax of fifty dollars, and a tax of hke amount as 1s payable 
by residents on their purchases or sales as the case may be, 
of similar articles,” &. They represent that the said tax 
isa discriminating tax upon non-residents, and therefore 
contrary to the provisions of the Constitution of the United 
States and void. They exhibit a copy of the receipt of the 
sheriff of Cumberland for the tax of $50, dated June 14th, 
1869, but they do not allege, nor exhibit any proof, that the 
tax was paid under protest. 

Upon a reference to the clerk of the Court, he reports the 
facts to be true as stated in the complaint. 


Hinsdale, for the claimant. 
Attorney General Hargrove, for the State. 


Srerrie, J. We have no hesitation, following the au- 
thority of Ward v. Maryland, 12 Wallace 418, in declaring 
the provision of the Act of 1868-’69, chap. 108, under 
which this tsx was collected, unconstitutional. 

The opinion of the Court in the case referred to is clear 
and explicit. We will not repeat the reasoning upon which 
it is founded, deeming it sufficient to say that the Act in 
question imposes a tax which discriminates against traders 
who are non-residents, and 1n doing so violates the Consti- 
tution of the United States, which ordains in Art. 4, sec. 2, 
“The citizens of each State sha.! be entitled to all privi- 
leges and immunities of citizens in the several States.” 

And further it would seem to be an infraction of Article 
1, sec. 8, which ordains that “ Congress shall have power to 
reculate commerce among the several States.” 

We have thought proper to say this much upon the 
question of law raised by the pleadings ; but we are inclined 
to regard the present application as an abuse of the juris- 
diction conferred upon the Court by our State Constitution, 
which ordains Art. 4, sec. 11, that “the Supreme Court shall 
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have original jurisdiction to hear claims against the State, 
but its decisions shall be merely recommendatory; no pro- 
cess in the nature of an execution shall issue thereon; they 
shall be reported to the next session of the General Assem- 
bly for its action.” 

As our decisions are merely recommendatory, and are to 
be reported to the General Assembly, which is the only 
branch of the government that can afford relief, it is fair to 
presume that that body would give due consideration to a 
decision of the Supreme Court of the United States. Then 
why invoke our decision upon a point of law which has so 
recently been decided by the highest judicial authority in 
the land ? 

As a general rule taxes paid without protest will not be 
refunded. So far as we can see the plaintiffs paid this tax, 
which in view of the jurisdiction invoked, is so small as to 
fall within the maxim de minimis non curat lex, without pro- 
test, and after the expiration of three years ask to have it 
refunded. 

The matter is without legal embarrassment, and proper 
only for the consideration of the Legislature. 


Per CURIAM. Complaint dismissed. 


4 
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B, FP. MOORE v. W. H. SHIELDS e¢ al. 


Where aguardian purchases a claim against his wards he cannot charge them 
with more than he paid, and the fact that he was the creditor by having 
made proper advances to his wards, and afterwards became bankrupt, and 
then purchased the claim from his assignee, does not alter the principle. 
But the guardian must be taken to have paid himself as soon as funds of his 
wards came to his hands, which he could lawfully so apply, and the assignee 
took the claim subject to these deductions, 


A guardian, whois a merchant, may, if he acts in good faith, supply the neces- 
sary wants of his wards from his own store, and may chargea reasonable 
profit upon them, 


While a guardian cannot be allowed ina settlement with his wards for fees paid 
to his attorney to aid him in keeping them out of their just rights or in sup- 
plying an uncertainty, or confusion in his accounts, produced by his own 
negligence, or even in defending an action brought by them fora settlement, 
yet hemay claim the allowance of a reasonable fee paidin a suit for the 
protection of their interests. 


After the decision of this case at the last term (sec. 68, N. 
C. Rep., 827) it was referred to Spier Whitaker, Esq., as a 
referee, to state an account between the defendent W. H. 
Jones and his ‘wards, who were the heirs-at-law of J. H. 
Harrison, and upon his report being returned to the present 
term of the Court, exceptions to it were filed by Jones and 
the defendant Medora Harrison. The character of the ex- 
ceptions sufficiently appears in the opinion of the Court 
which disposes of them. 


B. F. Moore, for the plaintiff. 
Clark & Mullen, Gatling,and Batchelor, Edwards & Batchelor, 


for the defendants. 


RopMAN, J. Ist Excepiton: The view of the referee as to 
the accounts of the guardian against his wards for goods 
sold to them by him before his bankruptcy is in the main 
correct. It is a settled principle thatif a guardian buys up 
the claim of a creditor of his ward for less than its amount, 
he cannot charge his ward with more than he actually pays. 
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If the guardian in this case had not been originally the 
creditor, and had not bought from his own assignee, the ap- 
plication of the principle would probably not have been 
disputed. But these circumstances have no real weight to 
take the case out of the principle. The assignee as trustee 
for the creditor of Jones was the creditor of the wards to the 
extent that Jones was by virtue of those accounts. ‘The in- 
terest of Jones as a creditor had wholly passed out of him, 
and the transaction was in reality the simple one about 
which we have supposed there could be no dispute. 

We think, however, that Jones was entitled to retain the 
income of his wards as it came into his hands, and apply it 
to the payment of these accounts for articles supphed by 
himself, just as he was to apply it in payment of services 
or articles furnished by a third person, for example, in pay- 
ment of board or schooling. To the extent that he could 
thus lawfully apply the income, it must be considered that it 
was so applied on the principle which presumes that an ad- 
ministrator who is a creditor of his intestate when he comes 
into possession of assets, immediately applies them to ex- 
tinguish his debt if he may lawfully do so. To the extent 
that such an application could lawfully have been made, the 
accounts of Jones must be considered as actually paid, and 
thereby reduced in amount, and the assignee took them sub- 
ject to such deductions. The report of the referee must be 
modified to meet this view. 

2nd Exception: The referee erred in deducting from the 
accounts of Jones for articles sold to his wards since his 
bankruptcy the supposed profit of 33 per cent. on the cost 
of the articles to him. There can be no obligation on a 
guardian, who happens also to be a retail merchant, to go else- 
where to buy articles which his wards may need, or to sell 
to them at cost price which he pays in another market and 
buying by the wholesale. It is sufficient if the articles are 
proper and necessary, and the price not unreasonable, and 


52 IN THE SUPREME COURT. 


MOoRE v, SHIELDS ef ai. 


not in excess of the prices elsewhere in the same place. It 
is true that to permit such a mode of dealing may present 
some slight temptation to a guardian to make an excessive 
expenditure for his ward, and in that point of view it will 
require greater vigilance on the part of the Courts in pass- 
ing his accounts. But public policy no more forbids a 
guardian from supplying his ward with necessary goods out 
of his own store, than it forbids him to take his ward to his 
own house to board. 

As to the exceptions of Medora Harrison. 1st Exception: 
To the sum allowed Jones as paid his attorneys. 

It is admitted that a guardian will not be allowed to 


charge his wards for any sum paid to an attorney to aid him — 
in keeping them out of their just rights, or in supplying , 


an uncertainty or confusion in his accounts produced by his 
own negligence, or even in defending an action brought by 
them for a settlement. For in none of such cases can the 
expenditure be said to have been made for the benefit of the 
wards. In the present case, however, the action was original- 
ly begun by the plaintiff to determine for his protection the 
rights of the several defendants to the fund in his hands; 
the guardian was brought in and compelled to engage an 
attorney in order to protect his legitimate claim as guardian. 
No part of the purpose of the suit was to recover from the 
guardian his wards’ property, for they are not yet of age. 
The statement of his accounts became incidentally necessary. 
‘We think the case is one in which the guardian, by reason 
of his office, has been compelled to incur expenses, and that 
he ought to be indemmified by his wards. We think the sum 
paid was excessive as between him and his wards, and the 
account will be modified so as to allow him only $25. 

2nd. Exception: This exception does not seem material to 
the present account, the only object of which was to ascer- 
tain the sum which the guardian is entitled to receive out 
of the fund in the hands of the plaintiff. When the ac- 
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counts of the wards come to be finally adjusted, the sums 
owing by each will be charged to them respectively. 

The report will be modified to conform to this opinion. 
The costs will be paid out of the fund in the hands of the 
plaintiff, and in the costs will be taxed an attorney’s fee for 
the plaintiff, one for the administrator, one for all the in- 
fants together, and one for the guardian. 


PER CURIAM. Judgment accordingly. 


HENRY ROWLAND ef al. vy. WILLIAM GARDNER. 


When the pleadings have been made up and the case called for trial, itis foo 
late for the defendant to deniand of the plaintiff's attorney his authority for 
appearing. 


Under the C. C. P., the failure to join a proper party is an important matter, but 
the joinder of unnecessary parties, either as plaintiffs or defendants, is im- 
material, save only as it may affect the question of costs. 


The case of Rive v. Rice, 66 N. C, Rep. 377, cited and appreved, 


This was a CIVIL ACTION to recover possession Of a tract. 
of land, tried before his Honor, Henry, J., at the Spring 
Term, 1878, of the Superior Court of YANcry county.4 

After answer filed at the trial term, but before the trial, 
the defendant’s counsel moved the Court for a rule upon the 
plaintiff to produce the authority under which the suit is 
brought in the name of the heirs of Thomas Wilson, de- 
ceased. This motion was overruled, and the defendant’s 
counsel excepted. He then moved the Court to compel 
plaintiffs to amend their complaint so as to aver the death 
of Thomas Wilson, and that the plaintiffs, George, Rachel, 
Mary and Meredith Wilson, are his heirs-at-law, or to dis- 
miss the complaint for not containing averments necessary 
to entitle the plaintiffs to recover in the action. This mo- 
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tion was also overruled, and defendant excepted. Plaintiffs 
offered a grant dated in 1798 for the land of which defen- 
dant was in possession, and produced fa chain of conveyances 
showing a perfect title in Thomas Wilson in the year 1840, 
but did not prove any possession by him since that time. 
It was proved by the plaintiffs that Thomas Wilsen had 
been absent from the State for forty years and upwards, and 
that it was generally reported among his relatives in this 
State that he was dead. The plaintiffs then offered a deed 
from George Wilson to the plaintiff, Henry Rowland, dated 
in 1840, and prove his continuous notorious adverse posses- 
sion of it until the entry of the defendant upon that portion 
of it in controversy In 1868. 

The defendant’s counsel moved the Court to dismiss the 
suit for a misjoinder of plaintiffs, which motion was refused, 
and the defendant excepted. He then moved the Court to 
compel the plaintiff to elect which of the plaintiffs they 
would retain, and render a judgment in favor of the defen- 
dant for his costs against the others. This was also refused, 
and the defendant excepted. The defendant then offered 
in evidence a grant from the State dated in 1796 for the land 
in question, and a deed to himself in 1859, and possession 
since 1868. The jury found a verdict for the plaintiff, upon 
which a judgment was given, and the defendant appealed. 


No counsel for the defendant. 
Malone, for the plaintiffs, cited the case of Rice v. Rice, 66 
N. C. Rep. 377, and referred to the C. C. P., sec. 61. 


Srertiy, J. None of the defendant’s exceptions are well 
taken. 

The demand, when the case was called for trial, that the 
plaintiff’s counsel should show his authority for using the 
names of the heirs of Thomas Wilson as plaintiffs, came too 
late. Rice v. Rice, 66 N. C. Rep. 377. 


Lo | 


JUNE TERM, 1873. 5 
ROWLAND et al. v. GARDNER, 


The objection that there is a misjoinder of parties is of no 
consequence. 

Under our new practice the failure to join a proper party 
is an important matter, but the joinder of unnecessary par- 
ties, either as plaintiffs or defendants, is immaterial, save 
only as it may affect the question of costs. 

The plaintiff, Rowland, after showing a grant from the 
State in 1798 covering the lands in controversy, and mesne 
conveyances making a perfect title down to Thos. Wilson, 
who has been absent from the State from forty to forty-six 
years, and the general report of his death among his rela- 
tives in this State, produced a deed from George Wilson to 
himself bearing date in 1840, and showed a continuous pos- 
session of the part in controversy, open and adverse to al’ 
others, from 1840 to the date of the defendant’s entry 1 
1868. 

There was color of title, and adverse possession for twent - 
elght years, when only seven years were required to rip i 
into a perfect title. | 

No error. 


Per Curram. Judgment affirmed. 
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WILLIAM TERRELL etal. v, ELIZA A, TERRELL. 


Where three persons upon receiving adeed from their father J. T, made with 
him the following covenant: “That J, T. and his family shal] have their 
home upon the land he has this day as executor of J. C., conveyed to them, 
and that he and his family shall have the use of all the personal property 
this day conveyed so far as is neeessary for their use and convenience, and 
further, that they shall have a support eut ef what shall be made upon said 
land during the life of J. T.: Zt was held, That the limitation in the last sen- 
tence, “during the life of J. T.”’ applied to all the clauses in the deed, and 
that after the death of J. T., his said sons were entitled to the possession and 
enjoyment of all the property conveyed by the deed. 


When a defendant admits that the plaintiffs are the ewners of the remainde! 
in fee of the land sued for, but contends that he is tenant for life of the said 
land under a certain deed executed by the plaintiff, he cannot controvert 
the title of the plaintiffs to the Jand, butis confined to his claim under that 
covenant, and the validity of his claim to a life estate will depend upon a 
proper construction of it. 


This was a civit action for the recovery of a tract of 
land, tried before his Honor, Jourgee, J., at the Spring Term, 
of CASWELL Superior Court. 

On the trial the plaintiffs derived title, 1. Under a deed 
from Jas. Terrell to John Crisp; 2. Under the will of John 
Crisp, their grandfather; 3. Under a deed from James 'T'er- 
rell, their father, as executor of John Crisp to them, dated 
2d November, 1866. 

The defendant admitted possession of the land in contro- 
versy, and admitted further that the plaintiffs had a fee 
simple title in remainder to said land, but claimed a life 
estate in it for the life of herself, or of any of her children 
who constituted the family of James Terrell, on the 2d day 
of November, 1866, under a deed of the plaintiffs to the 
said James Terrell, deceased, executed on that date. It was 
admitted that the defendant was the wife of James Terrell, 
and that she and her children constituted his family at that 
time. The claim of the defendant was under the following 
covenant contained in the said deed: John C. Terrell, Wil- 
liam Terrell and Logan Terrell do hereby covenant and 
bind themselves and their heirs, &c., to and with James 
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Terrell, that James Terrell and his family shall have their 
home upon the land which he has this day as executor of 
John Crisp, deceased, conveyed to them, and that he and 
his family shall have the use of all the personal and per- 
ishable property this day conveyed to them so far as is nec- 
essary for their use and convenience, and further that they 
shall have a support out of what shall be made upon said 
land during the life of James Terrell. 

It was insisted for the plaintiffs that the deed from them 
to James Terrell above mentioned, conveyed to the said 
James Terrell a life estate for his life only upon the land 
for the benefit of himself and his family, and that upon his 
death, which it was admitted had taken place, they were 
entitled to the possession of the land. | 

The defendant contended that the said deed conveyed to 
the said James Terrell and his wifeand their children, who 
constituted his family when the said deed was executed, an 
estate for life in the said land to the said James Terrell, ard 
to his wife and their children, and to the survivors of them. 
His Honor ruled in favor of the plaintiffs, and gave a judg- 
ment for them from which the defendant appealed. 


W. H. Bailey, for the defendant. 
W. A. Graham, for the plaintiff. 


Serre, J. This was an action for the recovery of land, 
and the only matter for our consideration is the construc- 
tion of the following instrument: “John C. Terrell, W1il- 
liam Terrell and Logan ‘Terrell do hereby covenant and 
bind themselves and their heirs, executors and administra- 
tors to and with James Terrell, that James Terrell and his 
family shall have their home upon the Jand which he has 
this day as executor of John Crisp, deceased, conveyed to 
them, and that he and his family shall have the use of all 
the personal and perishable property this day conveyed to. 
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them so far as is necessary for their use and convenience, 
and further that they shall have a support out of what 
shall be made upon said land during the hfe of said James 
Terrell,” which was signed and sealed by John C., William 
and Logan Terrell, on the 2d day of November, 1866. 

The learned counsel who argued the case for the defen- 
dant in this Court suggested, that as the defendant was in 
possession of the premises, the plaintiffs could only .recover 
by showing a perfect title, and this they had failed to do- 
that upon the death of Crisp, the ancestor, the land de- 
scended to his heirs, subject to a special power to the execu- 
tor to sell to pay debts and legacies; that the executor had 
no such power as he had executed, and that the plaintiffs 
have not shown that they are the heirs and the only heirs 
of John Crisp. The argument is very ingenious, but it is 
evident from an inspection of the record that no such point 
was relied upon below, or intended to be presented here. 

The case for the Supreme Court, signed by the defendant’s 
attorney, recites that “the defendant admitted possession of 
the lands in controversy, and admitted that the plaintiffs had 
a fee simple titlein remainder to said lands, but claimed a life 
estate in said lands for the life of the defendant or any of 
her children who constituted a part of the family of James 
Terrell, on the 2d of November, under a deed of the plain- 
tiffs to the said James eerneng deceased, executed the 2d of 
November, 1866.” 

The record then precludes the ingenious defense set up 
by the counsel of the defendant. She only claims such 
estate as she is entitled to enjoy under this deed, and we 
are unanimously of opinion that the limitation in the last 
sentence to-wit: “during the life of James Terrell,” applies 
to all the clauses in the deed, and that upon the death of 
James Terrell the plaintiffs became entitled to the posses- 
sion and enjoyment of all the property conveyed by the 
deed. 
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This we think the fair construction of the deed upon its 
face, without seeking for the intention of the parties alvunde. 
But when we look to the circumstances. of the case and see 
that the plaintiffs were entitled to this property upon the 
death of their grand-father, and that any postponement of 
the enjoyment of the same was prompted by filial affection, 
it is hardly to be supposed that they intended to part with 
it for a longer period than the life of their father; espe- 
cially if they be as poor as the defendant alleges, “ wholly 
unable to satisfy any judgment that may be obtained against 
them.” 

Let it be certified that there is no error. 


PER CURIAM. Judgment affirmed. 


ATLANTIC & NORTH CAROLINA R. R. CO. v. T. M. COWLES ef ai. 


The condition of a bond given by the Treasurer of a Railroad Company that he 
** shall faithfully discharge the duties of the office, and well and correctly 
behave therein,’’ does not bind him to keep the money of the Company 
safely against all hazards. It only binds him to an bonest, diligent and 
competently skillful effort to keep the money. Hence, where the Treasurer 
deposited the money fof the Company to his credit assuchin a banking- 
house, which was at the timein good standing and eredit, and was consid- 
ered by the community a safe place of deposit for money: Jt was held, That 
he and his sureties were not responsible for its loss by the sudden and unex- 
pected failure of the banking-house. 


Though the officer of a Railroad Company is bound to know the by-laws of the 
corporation, it does not follow that the sureties to his bond are presumed to 
know them unless there be a reference to them in the bond. The obligation 
of the sureties is confined to the words of their bond, and cannot be extended 
beyond them. 


The case of Ellis v. N.C. Institution, &c., 68 N.C. Rep. 428, cited and approved. 


This was a CIVIL AcTION brought against-the defendant, 
Cowles, and his sureties, upon the bond which he gave upon 
being elected Secretary and Treasurer of the plaintiffs. At 
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the last Superior Court of Craven county, the following 
case agreed was submitted to his Honor, Clarke, J.: 

While the defendant, Cowles, was Secretary and Treasurer 
of the plaintiff, and during the period covered by the bond 
in suit, he deposited money of the plaintiff with the firm of 
S. T. Jones & Co., bankers in the city of Newbern, to the 
credit of “T. M. Cowles, Treasurer of A. & N. C. R. R. Co. 
On the ist day of March, 1870, the said firm of bankers 
failed. The defendant, Cowles, who had previously been 
depositing and checking out money in his business, with 
the said firm from day to day, had on that day $8,725 of 
money belonging to the plaintiff, and in the custody of him- 
self as such Treasurer, on deposit with said firm of S. T. 
Jones & Co., of which sum a part has been paid, leaving a 
balance still due and unpaid of $4,671.28. 

It is admitted that at the time of making said deposits, 
and up to the 1st of March, 1870, 8. T. Jones & Co. were 
bankers in good standing and credit, and were considered 
by the community as affording a safe place of deposit for 
money. 

No instructions as to how or where he should keep the 
money of plaintiff were given to Cowles. The Treasurer of 
the Company preceding him, elected in 1868, had been ac- 
customed to deposit the Company’s funds with the same 
firm of bankers, and the present Treasurer, his successor, 
elected in October, 1872, deposits in a banking institution, 
but in each of these two cases, without the official knowl- 
edge, consent or authority of the stockholders and Board 
of Directors, or either of them. 

Previous to the insolvency of the Merchants’ Bank of 
Newbern, and the Newbern Branch of the Bank of the 
State, the former Treasurer of the Company deposited with 
such banks. 

Itis admitted that the defendant, Cowles, executed to the 
plaintiff the bond sued on in the penal sum of $50,000, 
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with the other defendants as sureties, and that the condition 
of the said bond was that “if the said T. M. Cowles shall 
faithfully perform the duties of said office, and well and 
correctly behave therein,’ then the bond should be void. 
The charter and by-laws of the Company are admitted. 

If the Court shall be of opinion for the plaintiff, judg- 
ment is to be entered for it for $50,000, the penalty of the 
bond against the defendants to be discharged upon the 
payment of $4,671.25 damages and cost, otherwise judgment 
to be entered for the defendants. His Honor being of opin- 
ion with the plaintiff, gave judgment accordingly, and de- 
fendants appealed. 


Seymour aud Green, for the defendants, contended that 
the defendant, Cowles, as the Treasurer of a Railroad Com- 
pany, was not to be held to the strict accountability cf a 
Government officer, but was only responsible for ordinary 
pare, skill and diligence in performing the duties of his 
office, and they cited and relied on the following authori- 
ties: Southcote’s case, 4 Rep. 835; 1 Smith’s Lead. Cas. 256; 
Morse on Banks and Banking 202, and the cases cited in 
Note 8: American Bank v. Adams, 12 Pick. 3808. 

Lehinan, for the plaintiff, argued to the contrary, and 
cited the following cases and authorities: State Bank v. 
Loek, 4 Dev. 529; United States vo Prescott, 3 Howard or 16 
Curtis 560; United States v. Dashiel, 4 Wallace 182; United 
Stutes v. Morgen, 11 Howard 154; United States v. dceler, 9 
Wallace 88; Barrington v. Bank of Washington, 14 Serg. and 
Rawles 405; Morse on Banks and Banking 200 and 201 ; 
American Bank vy. Adams, 12 Pick. Rep. 308; itis ve N.C. 
Institution for the Deaf, &e., 6S N.C. Rep. 420. 


Ropwan, J. The condition of the bond declared on is in 
the following words: “ Now, therefore, if the said T. M. 
Cowles shall faithfully discharge the duties of said offize 
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and well and correctly behave therein, then the above obli- 
gation to be void,” &e. 

The defendant, Cowles, while in the service of plaintiff, 
received money for them and deposited it in the banking- 
house of 8. T. Jones & Co. to his credit as “ Treasurer of the 
Atlantic and North Carolina Railroad Company.” The 
bank was then in good credit, and the deposit was not a 
dishonest cr imprudent one. The bank suddenly failed on 
Ist March, 1870, being then indebted to Cowles on his 
account as ‘Treasurer in over $8,000, all of which has been 
since paid to the plaintiff, except $4,671.25, The breach 
assigned is a failure to account for and pay this sum. 

The plaintiff contends that the defendants contracted 
that Cowles should keep the money of the plaintiff safely, 
and that any loss thereof, from any cause whatever, is a 
breach of the contract. His contention is based upon : 

1. The words of the condition: and 2, Upon the words 
taken in connection with the by-laws of the Company, 
which define the duties of the Treasurer. 

1. We do not think that the cases which have been cited 
(such as United States v. Prescott, 8 How 578) to establish 
that the bond given by an officer of the United States Gov- 
ernment, Whose duty it is to receive the money of the Gov- 
ernment, is a security for its absolute safety and agninst 
loss by any means, have any bearing on the present case. 
The words of the bonds of such officers are materially dif 
ferent from those of the one declared on, and the decisions 
vo greatly on considerations of public policy. We do not 
know of any case in which the doctrine of these cases is 
applied te auy but a Goyernment officer. The fact that the 
State is a lurve stockholder in the plaintiif corporation does 
dot invest it with any of the attributes of sovereignty. Its 
officers are not Government officers, 

As to the meaning aud force of the words in the condition, the 
words “faithfully discharge the duties,” &e, stipulate 
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for the fidelity and honesty of the Treasurer, and either 
by themselves, or in connection with the words “well and 
correctly behave therein,” also stipulate for his competence 
and diligence. To constitute a breach of the bond the officer 
must have acted either dishonestly or without competent 
skill and knowledge, or without due diligence. The breach 
alleged in this ease does not fall under any of these heads. 

The counsel for the plaintiff refers us to Barrington v. 
Washington Bank, 14 Serg. and Rawle (Pa.) 405, as an au- 
thority that words very like the present cover losses caused 
by innocent mistake. That was an action on a bond given 
by Barrington, as cashier of the defendant bank. The con- 
dition was that “ John Barrington shall well and truly per- 
form his duties as cashier to the best of his abilities.’ The 
breach alleged, so far as it is material to the question, was, 
that one Pentecost, being indebted to the bank by sundry 
notes, with sureties, to a large amount, the cashier, without 
the knowledge or consent of the Board of Directors, allowed 
him to substitute for those notes his own bond, payable in 
instalments, by which change of securities the bank lost. 
The Court held this to be a breach of the bond. Duncay, 
J.,.says: “If he (the cashier) transcends the /nown powers 
of a cashier by changing the securities of the bank without 
their knowledge, and loss has occurred by the abuse of his 
trust, the loss fall within the words of the condition, and the 
sureties are responsible for the amount of such actual loss.” 
The Court evidently thought that an act beyond the known 
duty of a cashier was a fraudulent one, (whether for the sake 
of gain to himself or not) and hence not a performance of 
his duty to the best of his abilities. With this understand- 
ing of the decision, it seems to be right, and not liable ta 
the eriticism of Mr. Morse, (on Banks, p. 200), which are 
made on a different understanding of it. 
he true rule for the construction of such contracts as the 
present 1s laid down in Menor v. Mechanics’ Bank, 1 Pet. 46, 
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and in American Bank v. Adams, 12 Pick. 308, viz: That a 
stipulation for the faithful discharge of duty and for well 
and correctly behaving in office, is a stipulation against dis- 
honesty, and also against Incompetence, ignorance and neg- 
ligence, but not against inevitable accident or vis major. 

2. How far can the meaning of the words of the obligation be 
extended by a reference to the by-laws ? Certainly an officer of 
a corporation is bound to perform the duties of the office as 
prescribed by the by-laws, and he is bound to know the by- 
law laws. Ellis v. North Carelina Institution, 68 N. C. Rep. 
423. This duty arises from his acceptance of the office. 
And it does not follow that the obligation of his bond, 
which binds his suseties as well as himself, is for the abso- 
lute performance of the duty so prescribed, or that it is 
measured by the by-laws. The sureties are not bound or 
presumed to know them unless there be some reference to 
them, which makes them a part of the contract. Their ob- 
ligation is confined to the words of their bond. It may 
embrace an absolute performance of all the duties of the 
office, or the sureties may have refused to become bound for 
anything beyond fidelity, competence and diligence. 

In this case the bond stipulates that the Treasurer shall 
faithfully discharge the duties of his office, and to ascertain 
what those duties are, we must look to the by-laws, and for 
this purpose they are made part of the bond., We will 
assume one of them to be to keep the money of the Com- 
pany absolutely safe against all hazards whatever. But the 
bond does not stipulate that the money shall be safely kept, 
or that the principal shall discharge his duty absolutely or 
successfully, but rnerely that he will faithfully discharge the 
duty of keeping the money safe; that is to say, that he 
will not fail in the discharge of it by reason of dishonesty, 
incompetence or want of diligence, thus excluding losses by 
vis major, and by accidents which happen, notwithstanding 
fidelity. Unless the word “ faithfully” has the effect to 
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qualify the covenant, and the limit what without it would 
be a general and absolute covenant that the duty should be 
discharged at all events, into one such as we interpret this 
to be, then it has no meaning or effect whatever, and its in- 
sertion was idle and purposeless, which we cannot suppose. 
The breach alleged is not within the condition of the bond. 


Per Curiam. Judgment below reversed, and judgment 
in this Court for the defendants. 


W.P. LOVE & CO, « G. W. YOUNG et al, 


An affidavit fora warrant of attachment, under the C.C.P., sec, 201 (Battle's 
Revisal chap, 17, sec, 20]) which states that the defendant is absent so that 
the ordinary process of law cannot be served upon him’ without an aver- 
ment, that the absence ‘‘ was with intent to deflaud his creditors and to 
avoid the service of a Summons” is fatally defective. 


Though a Judge of the Superior Court may refuse a motion made by the defen- 
dant to dismiss a suit upon a ground which appears upon the record, yet he 
may entertain a like motion at a subsequent term, and dismiss the canse 
upon the same ground, 


The case of Brown v. dToawvkins, ON. C. Rep. til, explained, distinguished from 
the present case, and approved, | 


This was a MOTION made by the defendants to dismiss the 
case heard by Logan, J, at the last Term of the Superior 
Court of CrevELAND county. ‘Phe motion was granted, and 
the case dismissed, and from the order of dismissal, the 
plaintuf applealed. The facts explanatory of the case are 
sufficiently stated in the opimion of the Court. 


Busbee & Bushee, tor the plaintiffs. 
WP. Byninn, for the defendant. 


Pearson, C. J. The warrant of attachment may be issued 
“whenever it shall appear by athdavit,” &e., and that the 


_ 
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defendant is a non-resident, or has departed therefrom with 
intent to defraud his creditors, and to avoid the service of a 
summons or keeps himself concealed with like intent, &e.,” C. C. 
P., sec. 201. 

The affidavit in this proceeding is “that the defendant zs 
absent, so that the ordinary process of law cannot be served 
en him.” He may have gone on a visit of pleasure or of 
‘business, but non constat, that he left with intent to defraud 
his creditors or to avoid service of process. 

The affidavit on which the warrant issued, and by which 
the proceeding was instituted, does not conform with the 
statute, either in letter or spirit. 

The astute counsel of the plaintiff fell back upon the 
position that at Fall Term, 1872,a motion to dismiss was 
considered and refused; which as he insists, was final and 
- conclusive, not being appealed from, and consequently that 
the Judge had no power to entertain the same motion, on 
the same state of facts at Spring Term, 1878, and for this, 
he relied on an ingenious “reading” of the opinion in 
Brown v. Hawkins, 68 N. C. Rep. 444. In that case the rights 
of the parties had been adjudicated by the Supreme Court, 
and it was held to be an irregularity approaching, if not 
passing, the line of judicial subordination, for the Judge to 
entertain the motion a second time upon the same state of 
facts existing at the time of the first motion, no new matter 
being alleged or proved. | 

In our case there had been no adjudication of the Supreme 
Court. At Fall Term, 1872, his Honor refused the motion 
to dismiss; at Spring Term, 1878, his Honor allowed the 
motion, and ordered the proceeding to be dismissed. 

We are not aware of any rule of law which forbids his 
Honor, at Spring Term, 1873, from reconsidering an inter- 
locutory order made at Fall Term, 1872. According to the 
old equity practice, petitions to rehear were of every-day 
occurrence. If, while the proceeding was pending, the 
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Judge became satisfied, that because of the insufficiency of 
the affidavit, or for other reason, the case was not properly 
constituted before him, it was his duty to dismiss the pro- 
ceeding, notwithstanding he at Fall Term, 1872, failed to 
take the same view of the case. 

The concluding general remarks of Justice Boyden, in 
Brown v. Hawkins, sup., are to be construed in reference to 
the facts of that case, and particularly in reference to the 
fact that there had been an appeal to the Supreme Court, 
and an adjudication of the questions of law. 

No error. 


PeR CURIAM. Judgment affirmed. 


MARY E, CREECY vv. EDWARD PEARCE, Adm’, et al. 


‘The widow of a mortgagor, as against the legatees and nextof kin as well as 
. against the heirs and devisees of her deceased husband, has a right to have 
the mortgaged land exonerated from the mortgage debts, but as against his 
other creditors she has no such right. As tothem, she has only the rightto 
have the two-thirds of the land not embraced in the dower, and the rever- 
sion of the dower sold, and the proceeds applied to the payment of the 
mortgage debt, and te have the residue of that debt, if any, paid rateably 
with the other debts of the deceased out of the personal assets, and if there 
still be any part of the mortgage debt urnpaid, it will be a charge on the 
dower. 


This was a PETITION for dower, first heard before the 
clerk of the Superior Court of CHowan county, and after- 
wards before his Honor, Albertson, J. 

The facts of the case were shortly these: Augustus R. 
Creecy died in the county of Chowan in November, 1872, 
leaving the petitioner, his widow, and several children, who 
are defendants. In his life-time he owned a tract of land, 
which he mortgaged to one John Roberts, for fifteen hun- 
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dred dollars, which remained unpaid at the time of his 
death. The defendant, Pearce, administered on his estate 
and found it to be insolvent. 

In her petition, the widow prayed to have the third part 
of the land exonerated, by having the mortgage debt paid 
out of the personal estate, and that part of the land not as- 
signed to her for dower. The defendant, Hathaway, as a 
ereditor, on behalf of himself and the other creditors, was 
made a party defendant and opposed the petition. The 
clerk of the Superior Court gave judgment in favor of the 
petitioner, which was approved by the Judge, and the de- 
fendant, Hathaway, prayed and obtained an appeal to the 
Supreme Court. 


No counsel appeared in this Court for the defendants. 
Smith & Strong, for the plaintiff. 


1. Debts which are a specific lien on the property of an 
intestate, must first be paid to the extent of the value of 
the property to which the len attaches. Act of 1868-’69, 
chap. 118, sec. 24. 

2. The plaintiff has a right to require the application of 
the whole of the personal estate, or so much as is necessary 
to pay off the encumbrance, and exonerate her dower from 
the lien, and this through a payment of the debt. Thomp- 
son v. Thompson, 1 Jones 485; Klute v. Klutz, 5 Jones’ Eq. 
80; Caroon v. Cooper, 68 N. C. Rep. 336. See also Smith v. 
Ginier 64 N. C. Rep. 546. 


Pearson, C.J. A widow as against the legatees or dis- 
tributies has an equity for exoneration, that is, to havea 
debt of her husband, which is a charge upon the land, paid 
out of the personal estate, it being the primary fund for the 
payment of debts. Soa widow as against the divisees or 
heirs has an equity for exoneration. Carson v. Cowper, 63 
N.C. Rep 886. Smith y. Gilmer, 64 N.C. Rep. 546. 
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In this case, the question is in regard to the right of the 
widow as against creditors of her husband. But for the 
mortgage on the land to secure the debt due to Roberts, the 
right of dower has priority over creditors in respect to the 
real estate. Suppose the widow relieves the land from this 
incumbrance, and take an assignment of the Roberts debt, 
she then stands in his shoes, and hasa right to have the 
land sold, and proceeds of sale applied for the exoneration 
of her right to dower. Thisis clear, and there is no difficulty 
in respect to the land. 

When the widow, standing in her own shoes, or in the 
shoes of the creditor Roberts, insists that for her exonera- 
tion, the other creditors must give way, and let the debt of 
Roberts be first paid out of the personal estate, upon which 
neither she or Roberts have any lien or priority, this Court 
is unable to see any ground on which the claim can be sup- 
ported. True, the personal estate is the primary fund for 
the payment of debts, but the defendant, Hathaway, and 
other creditors have the same right as against the personal 
estate as Roberts has; so the widow can take nothing by 
standing in his shoes, for his priority by force of the ‘mort- 
gage is only in respect to the land. 

Dower is not subject to the debts of the husband, except 
debts charged on the land, but on what principle is it, that 
a debt, because charged upon the land, is also to have 
priority in respect to the personal estate? We can see none, 
and the able counsel of the plaintiff did not suggest any 
that needs further comment. 

The judgment in the Court below will be modified so as 
to direct a sale of the two-thirds of the land not embraced 
by the dower, and the reversion in the other third, the pro- 
ceeds of sale to be applied to the Roberts debt, and the 
residue of the Roberts debt to be paid rateably out of the 
personal estate in the course of administration, and if there 
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be still any part of the Roberts debt unsatisfied, it will be a 
charge on the dower land. 

‘We considered the question whether in the distribution 
of the personal estate, the Roberts debt ought to be taken 
pro rata on the whole debt, or on the debt, minus the 
amount that may be realized out of the mortgage. We are 
satisfied the latter is the true principle, for if the whole debt 
draws a dividend, the other creditors would have a right of 
subrogation so as to have the benefit of the collateral 
security. So the result would be the same; and we adopt 
the analogy in bankrupt cases where a creditor having col- 
lateral security is only allowed to prove the balance after 
exhausting the collateral security. 

The decision will be modified accordingly, and the cost 
be paid out of the fund realized by a sale of the real estate. 

This will be certified. 


PER CURIAM. Judgment accordingly. 


Cc. G. LOVE and wife 1. J. W. LOGAN et al. 


A guardian who acted in good faith was held not to be responsible for omitting 
to collect anote during the late war, when it appeared that both of the two 
obligors were solvent during the war,and were made insolvent by its re- 
sults. 


This was an ACTION upon a guardian bond, and upon a 
reference for an account the clerk allowed the guardian a 
credit for $140, the amount of a bond taken by him from 
Sullivan & Fronebarger, although he had failed to collect it. 
His Hunor, Mitchell, J., at CATAWBA Superior Court reversed 
the order of the clerk in allowing this item, and the defen- 
dants appealed. There were other matters of difference 
which were settled by the counsel, and the above-mentioned 
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item was the only one brought before the Court, as will ap- 
pear by the opinion. 


W. P. Bynum, for the defendants. 
Busbee & Busbee, for the plaintiffs. 


Srrtie, J. When this case was called the record was 
found to be so imperfect that we should have sent it back 
had not the counsel, both for the plaintiffs and defendants, 
relieved us, by announcing on the next morning that they 
had agreed upon all points of difference except the item of 
$140.44, being one-half of the Sullivan & Fronebarger note. 
It is not contended that the defendants were in any wise in 
default in respect to this note before the war. 

During the war, leaving out of view stay laws, it was not 
prudent to collect it, as both of the obligors were solvent. 
After the war the evidence shows that Sullivan became in- 
solvent by the emancipation of his slaves, and in point of 
fact Fronebarger was also insolvent, although he did not 
admit it until 1867. The Federal soldiers had entered the 
defendants’ store in 1865 and mislaid this note, so that the. 
defendants did not find it forsome time thereafter ; but if it, 
had not been mislaid, and the defendants had used all dil- 
gence, we do not think, in view of the evidence, that they 
could have collected it. 

The guardian seems to have acted in good faith, and has 
not been guilty of culpable negligence. This is only another 
of the many instances of losses consequent upon the war. 

The clerk allowed this item to the defendants, but was 
overruled by his Honor. In this there was error. 

Let this be certified to the end that the Superior Court. 
may proceed to judgment in accordance with the agreement. 
of the parties and this opinion. 


PER CURIAM. Judgment reversed. 
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STATE v. JOHN T. SPEIGHT. 


On an indictment charging the defendant in the first count with stealing, and 
in the second with receiving stolen goods, he may be found guilty generally, 
because the offenses are of the same grade and the punishment is the same, 
and the verdict may be sustained, though on atrial at the preceding term, 
the jury found the defendant guilty of receiving stolen goods, which verdict 
the Judge set aside and ordered a new trial. 


A witness is not competent to testify as to the general character of another wit- 
ness, simply because he had Known him several years, when the question is 
asked without explanation, and without the preliminary question, whether 
he knew the general character of the witness, and the means by which he 
had acquired the knowledge. 


The State v. Williama, 9 Ired. 140, cited and approved. 


This was an INDICTMENT consisting of two counts, the 
first for larceny and the second for receiving stolen goods, 
to-wit: ten gallons of spirits of turpentine, knowing them 
to have been stolen. The defendant was first tried on the 
indictment at October Term, 1872, of the Superior Court of 
New Hanover county, when his Honor, Russell, 7, charged 
the jury that if they were satisfied that the defendant either 
stole the turpentine o1 received it, knowing it to have been 
stolen, then they should say guilty, and no more, where- 
upon the jury returned a verdict “guilty of receiving stolen 
goods.” A motion was then made by his counsel that the 
defendant should be discharged; but his Honor overruled 
the motion and ordered a new trial. 

At January Term, 1873, the defendant was again put 
upon his trial on the same indictment, and offered to plead 
“former acquittal,” but his Honor refused to admit the plea, 
and allowed the plea of “not guilty” to be entered. 

On this trial the defendant introduced one P. O’Brian, 
who testified to material facts for him, and then to 
strengthen this evidence, he offered to prove by one Vagris 
that he had known the witness O’Brian several years, and 
though he had not known the community or any conside- 
rable portion thereof to speak of O’Brian’s character, yet he 
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had never heard anything against him from any one. His 
Honor excluded the testimony, and the defendant excepted. 

His Honor charged the jury as he had done on the for- 
mer trial, that if they were satisfied that the defendant 
either stole the turpentine, or received it, knowing it to have 
been stolen, they must return a general verdict of guilty 
and nothing more. Defendant excepted. The Jury ren- 
dered a general verdict of gullty, upon which a judgment 
was pronounced, from which the defendant appealed. 


AM. London, for the defendant. 
Attorney General Hargrove, for the State. 


Pearson, C.J. The prisoner was charged in two counts, 
first, for stealing the spirits of turpentine; second, for re- 
ceiving the spirits of turpentine, knowing the article to be 
etolen. On the first trial the Judge charged that it was not 
necessary for the jury to decide whether he stole the article 
or received it, knowing it to have been stolen. This charge 
was authorized by State v. Williams, 9 Ired. 151, where it is 
held it is sufficient if the jury be satisfied that the prisoner 
is guilty in one of the modes well charged, because as the 
offenses are of the same grade, and the punishment the 
same, “the instruction relieved the jury of some trouble, 
and could work no prejudice to the prisoner.” 

The jury, according to our construction of this record, 
instead of availing themselves of this mode of being re- 
heved from the trouble of investigating the question, went 
into an investigation, and concluded to find the prisoner 
euilty only upon the second count. His Honor not taking 
this view of the verdict, but treating 1t as senseless and un- 
meaning, set 1t aside, and ordered another trial. At the 
next trial the prisoner was found guilty upon both counts. 
In regard to the first count, this makes an inconsistency In 
the record, and we are compelled to hold that the conviction 
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of the prisoner on the count in which he is charged with 
stealing the article is erroneous, unless on the ground that 
the Judge had power to treat the finding of the first Jury as 
a nullity, and to consider the case as if there had been noth- 
ing done. This question is not presented, for as we con- 
strue the record, the prisoner was found guilty upon the 
second count at the first trial, and he is found guilty upon 
that count at the second trial, so upon this count he is con- 
victed at both trials, and can take no benefit of the incon- 
sistency; that by implication heis acquitted on the first 
trial of stealing, and at the second trial he is found guilty 
of the stealing as well as of the receiving of the goods, know- 
ing them to have been stolen. There is no greater incon- 
sistency on the face of this record than in the case of Wil- 
liams supra. There it was impossible to tell whether the 
prisoner stole the slave or took and conveyed him out of 
the State by violence, or got him into possession by seduc- 
tion, and then conveyed him out of the State, and the Court 
for the purpose’of punishing crime and bringing malefactors 
to justice, in other words, for “the administration of the 
law,” decide that it made no difference whether the prisoner 
stole the slave or got him by seduction or violence, and con- 
veyed him out of the State, the grade of punishment being the 
same, taking 1t one way or the other. 

In this case it may be that the prisoner stole the spirits 
of turpentine, or it may be, which the first jury thought 
the most probable, that he received the spirits of turpentine, 
knowing it to have been stolen. The grade of offense and 
the punishment is the same, and the joinder of the two 
counts is allowed by statute, because of the difficulty of prov- 
ing whether the prisoner stole the thing himself or got 
some one else to steal it for him, or received it from some 
person, knowing it to have been stolen. The injury to the 
public is the same, and the object of the statute was to “stop 
the holes” out of which malefactors had been escaping. 
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Upon the question of evidence we also concur. As the 
facts are set out, the witness Vagris did not by his answer 
show that he had such a knowledge of the general character 
of the witness O’Brian as to make his opinion in respect to 
such general character competent evidence. Before a wit- 
ness can give his opinion as to handwriting, he must say he 
is acquainted with it, by having seen the party write, or 
having seen papers in his handwriting, about which there 
could be no dispute. In this case the witness is not asked 
“if he knew the general character of the witness O’Brian ;” 
nor does he state that he had any opportunity of knowing 
it, except that “he had known him for several years, and 
never heard anything against him from anybody.” He 
does not say he had any intercourse with O’Brian, or any 
business transactions, or any reason or opportunity for find- 
ing out his general character. I may have known a thou- 
sand men for several years, never heard anything said 
against them, and still have no knowledge of their general 
character. 

The law presumes every person to be of good general 
character until the contrary appears. So this evidence, if 
competent, was wholly immaterial; it simply affirms an 
implication of law. Had this witness been asked the usual 
preliminary questions, to make his opinion as to general 
character competent, to-wit: are you acquainted with the 
general character? and then the embarrassment had oc- 
curred, because of his not exactly comprehending the legal 
idea of “ general character,” it would have presented a dif- 
ferent question. 

We concur with his Honor in the opinion that there is 
no rule of evidence by which, without explanation and 
without the preliminary question, whether he knew the 
general character of the witness, and the means by which 
he had acquired that knowledge, a witness can be compe- 
tent to give his opinion as to the general character of an- 
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other witness, simply because he had known him for several 
years and had never heard anything said against him. 

This would be stretching evidence as to general character 
farther than is done by the old cases. We are unable to 
see how “the greater liberality in respect to evidence as 
evinced by recent legislation” effects our question. 

There is no error. 


PER CuRIAM. Judgment affirmed. 


SALLY ROUNTREE ef al. aw J, A, BARNETT et al. 


Where a petition to sell land was filed in the Court of Equity prior to the adop- 
tion of the constitution in 1868, and orders were made therein before that 
time, and after that yeara motion was made against the clerk and master in 
the same cause, the new mode of procedure will apply toit, and upon an 
appeal, the Supreme Court will not take jurisdiction to rehear any issues of 
tact decided by the Judgein the Court below, butifit appears that such issues 
were decided by the Judge without objection from the parties, and that his 
decision was clearly right, the Supreme Court wil] proceed to act upon it and 
confirm his judgment. 


When money is invested by a clerk or other officer under the orders of a Court, 
the clerk or other officer cannot change the investment without the sanction 
of the Court or the parties, and if he does so, he will be responsible for any 
Joss that may accrue, for he will be held toamuch stricter accountability 
than a guardian or trustee would be under similar circumstances, because 
the clerk or other officer might get the consent of the parties or the advice 
and direction of the Court, while the guardian or trustee would be compelled 
generally to act upon his own judgment. 


While geherally a clerk or other offices cannot change an investment which he 
has made under the order of a Court, yet if a sudden and unexpected loss is 
threatened, he may do so, but In such case he must show a necessity for such 
prompt action, and that he acted in good faith and with ordinary prudence; 
and he must, as seon at he can, report his action to the Court, 


This was a PETITION for the sale of land filed in the Court 
of Equity for Person county, at the May Term, 1855, and 
thereupon an order was made for the sale upon the usual 
terms. At the November Term, 1856, it was decreed that 
the clerk and master invest the purchase money in loans 
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upon bond, taking two or more good sureties, and that he 
collect the interest annually on the Ist day of January, of 
every year, and pay the sum to the plaintiff, Sally Round- 
tree. The cause was then retained for further directions. 
At the Fall Term, 1871, of the Superior Court of Person 
county, a notice was ordered to be issued to the defendant, 
John A. Barnett, the late clerk and master and his sureties, 
that at the next term of the Court a motion would be made 
for a judgment against them for money received and not 
accounted for. At the ensuing Term of the Court it was 
referred to the clerk of the Court to state and report on ac- 
count, &c. Upon the return of the report with the evidence 
upon which it was founded, the counsel of the defendant, 
Barnett, filed exceptions thereto : 

1. That the defendant is charged with the sum of $582, 
alleged to have been received from John Bradsher, former 
clerk and master, and interest thereon when no such sum 
was so received or came to the hands of the said defendant. 

2. That the defendant is not allowed credit for the sum of 
$1,000 invested in a bond of the de facto government of the 
Confederate States, such investment being justified at the 
time it was made by the state of the country, and the ex- 
ample of prudent men of business. 

3. That the defendantis not allowed credit for the sum of 
$ the fund'of this cause in the office, which were passed 
over by this defendant or his deputy in office, to his succes- 
sor, which is shown by the evidence of W. R. Webb. 

These exceptions were passed upon and overruled both as 
to the law and facts embraced in the issues by his Honor, 
Tourgee, J, at the Fall Term, 1872, and the defendant ap- 
pealed. A sufficiency of the evidence is stated in the opin- 
ion of the Court. 


W. A. Graham, and Battle & Son, for the defendant. 
J. W. Graham, for the plaintiff. 
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RopMan, J. This case comes to us upon exceptions to 
certain findings of facts by his Honor, the District Judge, 
in accordance with the report of a referee. Although the 
action in which the proceedings were had began before 1868, 
yet as the motion against the clerk and master and his sure- 
ties was made after 1868, we consider that we have no juris- 
diction to rehear any issues of fact decided by the Judge 
below. In this case the controverted matters arise upon 
what are substantially issues, which would have been made 
upon the pleadings if the plaintiff had set forth more par- 
ticularly the matters alleged by her, and the defendants had 
answered as regularly as they should have done. The par- 
ties have waived the irregularities, and have treated the ex- 
ceptions to the report of the referee as raising the issues. 
Neither party asked that the issues thus treated as made 
should be tried by a jury, nor did they in writing waive a 
trial by jury and consent that the Judge should find the 
facts. They have made no objection to his doing so, and if 
his doing so was irregular it has been waived. Under these 
circumstances, while we would refuse to decide any issues of 
fact, if it appeared to us that any of the findings of the Judge 
were plainly mistaken, we might remand the case to him, 
in order that the parties might if they chose have the doubt- 
ful questions passed on by a jury. 

For this purpose we have carefully examined all the tes- 
timony which was before his Honor, and we do not see that 
he has erred in his conclusions: 

1. As to thesum of $582, the defendant, Barnett, is charged 
with, as received from his predecessor, Bradsher, it is true 
that Webb, who received it as the deputy of Bradsher, says 
it was never paid to the defendant, Barnett, that he knows 
of, and there was no direct evidence that it was. But it was 
the duty of Barnett to have called on his predecessor for an 
account, and he did so, and received some of the property, 
viz: the notes. Although he would not become lable by 
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reason of his failure to demand an account, except perhaps 
for the damage which resulted from the omission, yet the 
existence of this duty gives force to the fact that he paid to 
Mrs. Rountree interest before he received anything for her, 
if he had not received this sum, and that the sum paid so 
nearly corresponded with the interest on this amount. 

2. We also concur with his Honor in his decision on the 
second exception, and we think his decision should have 
been the same, assuming what is testified to by Webb as 
true. 

The original order directed the sale to be made on a credit 
of twelve months. The subsequent order at Fall Term, 
1856, directed the clerk to invest the proceeds in notes with 
security, and to pay the interest to Mrs. Rountree annually 
during her life. No form was prescribed for the note, but 
evidently a form was contemplated by which it would not 
have been in the power of a debtor to pay at any time he 
might choose to do so. The purchasers at the sale were en- 
titled to tender the money at the expiration of the credit. 
But it may be doubted whether, under the circumstances, 
Harvey Rountree had not lost his right to make a tender 
in 1859. Certainly the clerk was not obliged to accept a 
partial payment, nor would a tender of part have stopped 
the interest. Neither was the clerk bound to accept pay- 
ment of the residue in Confederate money in 1862. Was 
he justified in doing so under the circumstances? The fund 
was safe as it was; any change in the investment involved 
some loss of interest in the interval before reinvestment; 
the new security might be more precarious. The clerk in 
unnecessarily accepting these two payments without pre- 
vious authority from the Court, without consulting the par- 
ties interested in the fund, and without afterwards reporting 
the fact to the Court and obtaining its sanction, was guilty 
of imprudence, to say the least of it. And when afterwards 
he repeatedly changed the investmert, first by lending the 
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money to Mason and receiving payment from him a short 
time afterwards in Confederate money, and then to Smith, 
with the same result, and finally by purchasing a Confed- 
erate bond, all without the sanction of the Court or of the 
parties, he was guilty of official misconduct, and became 
liable for any loss resulting. 

Public policy and the safety of the funds held by the offi- 
eers of Courts for the use of suitors under the orders of the 
Courts, require a different and stricter rule of responsibility 
to be applied to them than to administrators and guardians 
and trustees of a like character. These last are compelled 
to act upon their own judgment. They can rarely consult 
their cestui que trust. Only under extraordinary circum- 
stances are they entitled to apply to a Court for its advice. 
But an officer of a Court may generally consult the parties 
in interest as to any change in the disposition of the fund, 
and he may always ask the advice of the Court, and that if 
given without fraud on his part will be a protection. The 
Court in such cases is really the trustee, and the officer only 
its agent to obey its orders. He has no power and no discre- 
tion beyond what is contained expressly or by implication 
in the orders of the Court. He is personally lable for every 
loss which may happen by reason of his acting without or 
beyond them. In this case the question is not, did prudent, 
business men receive Confederate money at the’ times when 
the clerk in this case did; nor even whether a guardian 
would have been justified in receiving it. But whether the 
clerk was authorized by the orders of the Court in dealing 
with the fund in the way he did in receiving payment un- 
necessarily, and in a new currency which had never been 
sanctioned by the Courts,in investing and reinvesting in 
individual notes, whether with or without security, and 
finally in a Confederate bond without consulting the Court 
or even reporting his dealing. The assent of the parties 
interested would have estopped them from complaint, but 
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they were not consulted. We do not say that there can be 
no case in which a clerk or like officer would not be justified 
in calling in or changing an investment without the previous 
sanction of the Court or of the parties. But to justify his 
conduct in such a case he must show a necessity for prompt 
action, to prevent a threatened loss, and must report his 
action to the Court. In such a case where the necessity was 
clearly proved, a Court would deal liberally with him, and 
require nothing but bona fides and ordinary prudence. But 
when he assumes the power to change and rechange an 
investment at pleasure, without consulting or informing the 
Court, he does so at his own risk of the safety of his course. 
Mere bona fides will not save him. 

8. The third exception seems to have no foundation in 
fact. The defendant was allowed all he paid to his succes- 
sor. 

Judgment in this Court. 


PER CURIAM. Judgment affirmed. 


MOSES A. BLEDSOE v. MARY NIXON et al. 


Upen an appeal from a judgment of the Superior to the Supreme Court, the. 
whole case is taken up to the latter Court, whether the appellargt give an 
undertaking with sufficient security (or in lieu thereof make a deposit of 
money) to secure the amount of the judgment, or to secure the costs, only 
as provided in sections 308 and WH of the C.C. P., the right of the appellee 
to issue execution ia case of the undertaking being to secure the ‘costs of 
the appeal only is given instead of the deposit of money toabide the event 
ef the appeal, 


When am appeal is taken from the Superior to the Supreme Court, a proceeding 
to obtain a new trial on account of newly-discovered testimony cannot be 
instituted im the Superior Court, but must be brought in the Supreme Court, 
and upon @ proper case that Court will remand the cause so that the Superior 
Court may take jurisdiction and proceed to do what may beright. Butiftha 
newly-discovered testimony applies to only a part of the judgment, the 
Supreme Court will retain the cause and order proper issues to be made up 
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upon the alleged newly-discovered testimony and sent down for trial in the 
Superior Courts and will impose such terms upon the applicant for the new 
trial as may be deemed proper. 


The rulesin relation to applications for new trials upon the ground of newly~ 
discovered testimony and the principles upon which they are founded, dis- 
cussed and explained in the opinion filed by the Chief Justice. 


‘The cases of Jarman v. Sanders, 64. N. C. Rep. 367 and Hetleg v. Stokes, 63 N.C. Rep. 
612, cited and approved. 


This was a CIVIL ACTION commenced in the Superior Court 
of WAKE county on the Sth of April, 1873, and brought for 
the purpose of obtaining a new trial on account of newly-dis- 
covered testimony, under the following circumstances : 

The plaintiff had brought the original suit against the 
defendants for the purpose of obtaining an account and set- 
tlement of certain matters of difference between him and 
Jere. Nixon, the intestate of the defendant, Macy. The 
case was referred to a referee, and upon stating the account, 
the plaintiff claimed as a credit the price of a certain tract 
of land called the Meadow land, which he alleged that he 
had contracted in writing to sell to the intestate, Jere. Nixon, 
in January, 1852, and had delivered the said written 
instrument to the said Nixon. The defendants denied in 
their answer the existence of such instrument, and the 
plaintiff entirely failed to prove it or its contents, and the 
referee thereupon rejected the claim. The referee afterwards 
made his report to the January Term, 1873, of the Superior 
‘Court, and his Honor, Watts, J., confirmed the same, and 
rendered a judgment from which the plaintiff appealed, 
giving undertaking for securing the costs of the appeal 
only. The Supreme Court at its January Term, 1878, 
affirmed the judgment so far as it affected this part of the 
case (sec. 68, N. C. Rep. 521.) After this ‘judgment was 
rendered, the plaintiff discovered a copy of the written con- 
tract of the sale of the Meadow tract of land in the hands 
of a gentleman who he had no reason to suspect had pos- 
-session of it; and as he expected by means of this copy to 


JUNE TERM, 1873. 83 


BLEDSOE v. NIXON ef¢ al. 


prove this existence of the original, he brought this action 
in the Superior Court of Wake in order to get the benefit of 
it, and the case coming on to be heard at the June Term of 
the Superior Court before his Honor, Albertson, J., he gave 
a judgment for the plaintiff, from which the defendants 
appealed. 


Haywood and Fowle, for the defendants. 
Smith é& Strong, for the plaintiff. 


Pearson, C. J. Under the present system justice is ad- 
ministered according to the principles of law and equity as 
heretofore established, by one tribunal. The distinction 
between actions at law and suits in equity, and the forms 
of all such actions and suits is abolished, and the Courts 
proceed according to C. C. P. and the other statutes con- 
cerning pleading and practice, and such rules of procedure 
as this Court may from time to time adopt. 

It follows that the cases cited by the counsel of the de- 
fendant in regard to the mode of proceedure before the 
Chancellor in England on the equity side of his docket, 
and before Courts of equity in this country, that acted 
under the old system, have no application to our case, ex- 
cept so far as they may furnish remote analogies, and sug- 
gest reasons for the rules to be adopted by this Court in the 
absence of legislation. In Jarman v. Sanders, 64 N. C. Rep. 
367, it is established asa rule of practice that a Judge of 
the Superior Court in which final judgment had been en- 
tered for plaintiff, may, upon satisfactory proof by affidavits, 
of fraud on the part of the plaintiff in obtaining the judg- 
ment, allow the defendant, as a motion in the cause, to ask 
that the judgment be set aside, and that a trial de novo be 
had, and may thereupon grant the restraining order for 
twenty days, and on motion, an injunction until the trial of 
the action. This preliminary motion may be allowed ex 
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parte, unless the Judge desires the aid of the argument of 
counsel in regard to the sufficiency of the affidavit and the 
like. The motion for a proceeding of this kind, which has 
a remote analogy to a writ of error for matter of fact may, in 
accordance with allowance of a motion to rehear, for error 
in law under the 16th rule, 63 N.C. Rep. 668, be entertained 
within two years after the final judgment, unless the party 
be guilty of laches in not making the motion as soon as he 
has an opportunity to do so, after a knowledge of the fact 
on’ which the motion was based. Such motions are not 
embraced under C. C. P., sec. 182, Jarman v. Sanders, supra. 

Our case differs from Jarman v. Sanders in this: The 
case was brought to this Court upon appeal and final judg- 
ment has been entered, and the motion does not seek to 
have the whole judgment set aside on the ground of fraud, 
but simply to have the finding of the referee (“that the 
alleged agreement in respect to the sale of the Meadow tract 
was not in writing signed by the parties,”) set aside on the 
allegation of new matter, which did not come to the knowl- 
edge of the defendant until the case was being heard upon 
exceptions in this Court, not embracing the finding in re- 
gard to this contract of sale. 

The fact that final judgment was entered in this Court 
makes a material difference. By the appeal the cause was 
brought up to this Court, and as a matter of course a “ mo- 
tion in the cause” can only be entertained by the Court 
where the cause is. This was admitted by the counsel of 
plaintiff, but they took the position that Inasmuch as C. C. 
P., title XIII, requires two undertakings, one to cover costs, 
the other to perform the final judgment, and the latter un- 
dertaking had not been perfected. This failure on the part of 
the client left “the cause” in the Superior Court. This is not. 
the meaning of C. C. P.in regard to appeals. If the under- 
taking to perform the final Judgment is not perfected, or a 
money deposit made, the purpose was to raise this money 
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deposit by means of an execution, after “the cause” had 
been carried up to the Supreme Court by the appeal; but 
“the cause” is by the appeal taken out of the Superior Court 
and carried up to the Supreme Court, no matter in which 
of the three ways provision be made for the performance of 
the final judgment. 

The fact that the motion does not seek to have the whole 
Judgment set aside on the ground of fraud, but only to set 
aside one item on the allegation of new matter, also making 
a material difference in regard to the mode of procedure. 
Under the present system we are sailing without a compass, 
and can only look to the statutes and “the reason of the 
thing” in navigating this unknown water. If the objection 
had extended to the whole judgment and the whole of the 
finding of the referee, the difficulty could possibly have 
been met by remanding the cause, with directions that the 
Superior Court make such orders as were necessary and 
proper on a motion in the cause to give the plaintiff 
(Bledsoe), should the facts be found, as he alleges, on the 
newly discovered evidence, appropriate relief, treating the 
finding of the referee and the concurrence of the Judge as 
the finding of the fact by a special verdict of a jury, under 
the instructions of the Judge, and in no wise as the award 
of arbitrators; but the objection only extends to one item 
in the judgment and the finding of the referee. So it seems 
to be manifest that “the cause” cannot be remanded; to 
remand a part and retain the other parts would be an ab- 
surdity. 

After hearing full arguments, and upon much considera- 
tion, our conclusion is (under the provision of the constitu- 
tion which authorizes this Court to “issue any remedial 
writ necessary to give it a general supervision and control 
of the inferior Courts,” Art. 4, sec. 10, and in analogy to the 
rule by which this Court may before the trial send other 
issues down to be submitted to a jury,) to send a writ to the 
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Superior Court directing that an issue be submitted to a 
jury, so as to test the sufficiency of the newly-discovered 
evidence to establish the allegation of a written contract of 
sale signed by Nixon and Bledsoe, and sealed and delivered 
as their deed, this latter fact being requisite to repel the 
statute of limitations. We consider the general doctrine 
settled that when a decree or Judgment has been rendered 
against a party by reason of his ignorance of a fact that 
would have caused the decision to have been in his favor, 
relief will be given without an allegation of fraud, except 
so far as it may be implied from a willingness to take benefit 
of an accident and enforce a demand, which, although he 
may not have known before the trial, he is obliged to know 
after the new matter is discovered, to be unjust. The doc- 
trine is founded upon the broad principle that it is against 
conscience to enforce an unjust claim. Standish v. Radley, 
2 Atk.178, is a leading case. There the party was relieved 
from a decree which was shown manifestly to be unjust, by 
the discovery of receipts that had been placed in the hands 
of a third person for safe keeping. 

The Courts, however, aware of the importance of the rule 
“interesse reipublice ut sit finis littum,” lend a reluctant ear 
to applications for leave to call in question final judgments 
and decrees, either on the ground of fraud, accident or 1gno- 
rance of material evidence, and requires satisfactory proof 
that the party has been guilty of no laches, and that there 
is probable cause to believe that on a second trial the result 
will be different. For the same reason a motion to rehear 
upon a suggestion of error in a matter of law is only allowed 
upon the certificate of two members of the Bar, which is 
taken to be evidence of probable cause. 16th rule, supra. 

Here a difficulty presents itself. This Court cannot try » 
aissues of fact, but we think itis met by the case Hevlig v. 
Stokes, 63 N. C. Rep. 612. 

Acting on the ruling in that case we find that Bledsoe has 
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not been guilty of such laches as to shut the door of the tem- 
ple of justiceagainst him. When the administrator and the 
widow and children of Nixon denied that they had in their 
possession the written agreement alleged by Bledsoe, and 
further averred that they had never seen or heard of it, and 
did not believe there ever was such an agreement, and when 
Cook could not help him, and when Cantwell (in whose 
hands he swears the instrument was the last time he ever 
saw it) swore he never had in possession any such instru- 
ment, and produced the skeleton of a deed, with blanks for: 
the name of the bargainor, as the only paper writing in re- 
gard to the matter that he had ever had in his possession, 
Bledsoe could do nothing more, and was forced to submit to 
the finding of the fact against him. Whether the newly- 
discovered evidence of what purports to be a copy of the 
agreement, alleged by Bledsoe to have been executed by 
Nixon and himself, will enable him to establish his allega- 
tion, is a matter about which we express no opinion farther 
than to say that we think it lays a sufficient foundation for 
his motion to be allowed to have another trial upon such 
terms as the Court may deem it just to impose. 

The suggestion of laches in not moving upon this Court 
in the matter, as soon as he discovered the new matter pend- 
ing the trial, at the last term, is met by the fact that soon 
thereafter he applied to the Judge of the Superior Court 
and instituted the present proceeding under the advice of 
counsel learned in the law. 

We must do the counsel the justice to say that in the 
“transition state” of our rules of practice, we hold them in 
no fault, for. supposing that the remedy was by action in the 
Superior Court, and not by motion in this Court. Had 
the hearing of the cause been interrupted by a motion of: 
the kind it would not have then been considered, and would: 
have stood over to this term for argument, so there has been, 
no time lost, and the effect will be as to costs only. 
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Had this been a cause in the Superior Court, according to 
our liberal practice, the summons and complaint could have 
been taken as an affidavit on motion, in support of a motion 
“in the cause,” but unfortunately “the cause” was in this 
Court, and not in that, so we are unable, with the utmost 
atretch of liberality, to treat the procecding as a motion “in 
the cause” befere this Court. It follows that the proceeding 
before his Honor must be dismissed with costs. 

We have, however, been put judicially in possession of 
certain matters, upon which itis our duty to take action. 
We consider the complaint and affidavits as a sufficient 
foundation for a motion in this Court to have relief, to the 
extent of directing an issue to be tried in the Superior Court. 

The clerk will issue a writ to the Judge of the Superior 
Court to have the following issue tried by a jury, that is to 
say, “was a contract for the sale of the Meadow tract, of 
which the paper hereunto attached marked “M.” is a copy, 
signed, sealed and delivered by Jere. Nixon and Moses Bled- 
goe, or was the agreement under which Nixon took posses- 
sion of the meadow tract a verbal one?” 

This order is made upon these conditions precedent: 

1. That within twenty days after service of a copy there- 
of Bledsoe pays into the office of this Court the balance of 
the judgment rendered January Term, 1878, minus the sum 
of $ claimed asa credit on account of the contract of 
sale of the Meadow tract, (unless the same had been already 
collected by execution from the Superior Court.) 

2. That within the said twenty days Bledsoe files with 
the Clerk of the Court a deed (to be approved of by the 
clerk, and to be held subject to the order of this Court,) to 
the heirs of said Nixon, in fee simple for the Meadow tract. 

3. That Bledsoe gives an undertaking in the sum of $250, 
with sureties, to be approved by the clerk for the cost of this 
proceeding. | 

During the twenty days execution for the sum of $—— 


JUNE TERM, 1878. 89 


BLEDSOE », NIXON eé al, 


now in controversy is enjoined. Should the conditions pre- 
cedent be complied with the injunction will be continued 
until the hearing. The deed being accepted by the Court 
as a security for the performance of its final judgment and 
as a means of executing the judgment, so as to make ita 
final determination of the rights of the parties; for if the 
contract was binding, Bledsoe will have credit for the price 
and interest as agreed on, and the deed will be delivered to 
the heirs of Nixon. If the contract was not binding, the 
heirs of Nixon or their assignees will be required to surren- 
der the possession to Bledsoe and to account for the rents 
and profits. 

So really the controversy only involves the difference be- 
tween the present value of the land together with the rents 
and profits, and the price agreed on and the interest. 

Order of the Court below reversed, and the proceeding in 
that Court dismissed at the cost of Bledsoe. 

The motion of Bledsoe in this Court allowed. 


Per Currtam. Order of the Court below reversed, and 
motion of the plaintiff in this Court allowed. 


MOSES A. BLEDSOE v1, MARY NIXON et al. 


When a promissory noteis given with a stipulation that the interest is to be 
paid annually or semi-annually, the maker is chargeable with interest at 
the like rate upon each deferred payment of interest,as if he had givena 
promissory note for the amount of such interest. By this mode of computa- 
tion compound interest is not given, but a middle course is taken between 
simple and compound interest, 


The case of Kennon v, Dickens, Conf, Rep. 357; 8. C. Tay, Rep. 231, cited and ap- 
proved. 
This is the same with the case immediately preceding it. 
The following is the written agreement referred to: 
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“This agreement made and entered into this 27th day of 
January, A. D. 1852, between M. A. Bledsoe and Jere. Nixon, 
_ both of the city of Raleigh, witnesseth that the said Bledsoe 
for and in consideration of the sum of eighteen dollars and 
fifty cents per acre has bargained and sold to the said Nixon 
and his heirs, a certain tract or parcel of land lying in the 
county of -Wake, on both sides of the Wild-cat branch, and. 
bounded as follows: (Here the boundaries are giving.) And 
it is hereby agreed by both the parties hereto that the said 
Nixon shall execute and deliver to said Bledsoe three several 
notes, payable the first,on the 1st day of January, A. D: 
1853; the second, on the 1st day of January, A. D. 1854; 
the third, on the Ist day of January, A. D. 1855; for an 
amount equal to the amount of the purchase money; in-- 
terest on the said notes to be paid semi-annually. And the 
said Bledsoe binds himself, his heirs and executors to make 
and execute to said Nixon a good and lawful title in fee 
simple to the above-named land, whenever the said notes 
above-nained are given for the purchase money, with the | 
interest on the same, shall be fully paid and discharged. 
Witness our hands and seals. 

M. A. BLEDSOE, [sxat. ] 
JERE. NIXON, | [svat] 
Witness: GEO. T. COOKE. 


When the case came on to be heard at the June Term, 
1873, of the Superior Court, before his Honor, Albertson, J., 
the plaintiff claimed to be entitled to interest on the deferred 
payments of interest on the above-mentioned notes, which 
his Honor refused to allow, and allowed only simple interest 
on them from the time when they respectively became due. 
From the judgment on this part of the case the plaintiff 
applealed. | 
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Snuth & Strong, for the plaintiff. 
Haywood and Fowle, for the defendant. 


Pearson, C. J. Interest is the price agreed to be paid for 
the use of money. Rert is the price agreed to be paid for 
the use of land. Hire is the price agreed to be paid for the 
use of a horse or other article of personal property. 

Call it interest, rent or hire, it becomes a debt at the time 
the party promised to pay it, and from that time he is using 
the money of the creditor or of the landlord or of the bailor,. 
and ought to pay for the use of it, unless he be allowed to 
take advantage of his own wrong in not making payment 
at the day. 

A lessee is to pay $100 a year rent, payable on the first day 
of January in each and every year. The rent is in arrear. The 
lessor may accept a promissory note of the lessee, which of 
course will bear interest, or he may sue and take judgment, 
and that will bear interest until paid. So when a horse is 
hired, the price to be paid at the end of each month ; so when 
money is lent or there is a forbearance to sue for a debt upon 
an agreement that interest is to be paid annually, &c. 

The rule being that “when a certain sum of money is to 
be paid at a specified time, on failure to pay, the party is to 
be charged with -interest.” ‘he price for the use of the 
money, like rent due for land or the hire of a horse, being 
the money of the one, which the other party is having the: 
use of, and should pay for. 

Mr. Haywood in a well-considered argument put this case : 
“Three years after date I promise to pay A. B. $1,000, with 
interest from date.” The note is not paid until the expira- 
tion of five years; why should not interest be charged upon 
the interest due at the end of the three years? The reply is: 
The parties having by acqutescence extended the credit from 
three to five years, the interest, which is an incident of the 
debt, goes with it, and was not due at the end of three years. 
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and could not have been sued for as an independent debt. 
Itis otherwise when the note contains an express promise to 
pay interest at specified times. At each time there is a cer- 
tain sum of money due, for which an action lies. 

On our part we will put this case: “Three years after 
date I promise to pay A. B. $1,000 with eight per cent. in- 
terest from date, the interest to be paid on the 1st day of Janu- 
ary in each and every year. The note is not paid until after 
the expiration of five years; why should eight per cent. in- 
terest instead of six be computed after the first three years?” 
The reply is: The parties having by acquiescence extended 
the credit from three to five years, the interest, as an inci- 
dent of the debt, goes with it, so that the debtor is not only 
bound to pay eight instead of six per cent. for the last two 
years, but he is bound to pay eight per cent. interest upon 
each defered instalment of interest, the legal effect of the 
indulgence given by the creditor being only an extension 
of the time of credit upon the terms set out in the note. A 
lessee for years who holds over becomes a tenant at suffer- 
ance; is bound for the same rent, may be ejected at any 
time, and is chargeable with interest upon the defered in- 
stalments of rent. 

In our opinion the doctrine that “when there is an 
agreement set out in the note for the payment of interest 
annually or semi-annually, the maker is chargeable with 
interest at the like rate upon each defered payment of 
interest in hke manner asif he had given a promissory note 
for the same amount,” is sound on principle. By this mode 
of computation compound interest is not given. But a 
middle course is taken between simple and compound 
interest. 

In mediam viam tutissimus ibis. By computing interest in 
this way effect is given to the stipulation to pay interest at 
fixed times; whereas, if simple interest be computed no 
effect whatever is given to the stipulation in regard to 
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interest, and the Court assumes the power to expunge it as 
surplusage, although it is manifest that the parties intended 
it to have some effect. Finding this doctrine settled by old 
cases in our State, Kennon v. Dickson, Con. Rep. 857, Taylor 
231. We will not open the door for further agitation, al- 
though from the briefs of counsel, we see the cases are con- 
flicting, and “much may be said on both sides.” 

There is error. Interest must be computed annually. 
Report of Clerk confirmed. 


Per CURIAM. Order accordingly. 


EMILY MOYE v. DAVID COGDELL. 


An attorney cannot compromise his client's case without special authority 
to do so, nor can he without such authority, receive in payment of a debt 
due his client anything except the legal currency of the country, or bills 
which passé a8 money at their par value by the common consent of the com- 
rnunity. A subsequent ratification of the acts of the attorney is equivalent to 
a special authority previously granted to do those acts, but it must be the 
ratification of the client himselfand not of his agent. 


This was a MOTION to set aside an execution made before 
his Honor, Tourgee, J., at the Special ‘erm of the Superior 
Court held for the county of Wayne, in January last, when 
his Honor granted the motion in part and refused it for the 
residue, whereupon the defendant appealed. 

The case is fully stated in the opinion of the Court. 


Faireloth & Grainger, for the defendant. 

Battle & Son, for the plaintiff, cited and relied on the fol- 
lowing cases and authorities: Ward v. Smith, 7 Wallace, 
447; Toward v. Chapman, 4 Car. & Payne, 508 ; Law v. Cross, 
1 Black’s Rep. 583; Story on Prom. Notes, sec. 115-839. 
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Serrie, J. His Honor, the presiding Judge, states the 
case as follows: This was a motion to set aside an execu- 
tion, and to have satisfaction of the judgment on which it 
issued entered of record. 

The plaintiff gave the note on which suit was brought to 
her son, F: M. Moye, who was her general agent, to place in 
the hands of an attorney for collection, which was done by 
her son. Neither the plaintiff nor her son gave their attor- 
ney any special instructions, nor did they impose any lim- 
itations or restrictions on the powers of their attorney. 

On the 5th of October, 1870, after a levy had been made 
on defendant Cogdell’s property, he drew a draft on A. J. 
Finlayson & Bro., commission merchants in Goldsboro, pay- 
able to said attorney in sixty days, which was accepted by 
the merchants and received by said attorney on the same 
day. 

At the same time of said acceptance the defendant, Cog- 
dell, gave his promissory note to said Finlayson & Bro. for 
their acceptance, and afterwards paid said note. Finlayson 
& Bro. failed in business on the 23d of December, 1870, 
and were then insolvent. The plaintiff’s agent was informed 
by the attorney before said failure that the attorney had 
received said draft, but did not repudiate his action, and 
said agent applied to Finlayson & Bro. soon after their fail- 
ure for a part payment of said draft. A few days after the 
failure of Finlayson & Bro. the plaintiff’s attorney for the 
first time notified defendant, Cogdell, that said draft was 
not paid, and demanded payment of the judgment, which 
was refused by Cogdell. At the time a small balance of 
Cogdell’s note to Finlayson & Bro. was unpaid, which Cog- 
dell thereafter paid to the holder thereof. 

On the 14th of January, 1871, the plaintiff caused an- 
other execution on said judgment debt to be issued against 
defendants, to set aside which, this motion was made. The 
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findings of the jury upon the important issues submitted to 
them are as follows: 

Did plaintiff’s attorney receive the draft in payment of 
the execution debt? Answer, yes. 

Did plaintiff's agent ratify said attorney’s action? An- 
swer, yes. 

And thereupon, his Honor being of opinion that the 
draft should be considered as a discharge of the judgment, 
and allowed in satisfaction of the execution to the amount 
which the defendants had paid upon the note given to Fin- 
layson & Bro., for their acceptance of the draft by the ac- 
ceptors, gave judgment accordingly, and from this judgment 
the defendant appealed. We acknowledge the hardship 
which the principles of law, too well established to be ques- 
tioned, impose upon the defendant in this case. 

An attorney cannot compromise his client’s case without 
special authority to do so, nor can he without such author- 
ity receive in payment of a debt due his client anything 
except the legal currency of the country, or bills which pass 
as money at their par value by the common consent of the 
community. And yet in this case it is contended that an 
attorney, after having obtained a Judgment and execution 
and a levy on property, ean discharge the whole and bind 
his client by taking a draft at sixty days, when it might be 
that suit would have to be brought after the sixty days on 
the draft, and the matter litigated for years in the Courts. 

In Ward v. Smith, 7 Wallace, 447, Mr. Justice Field in 
delivering the opinion of the Court, says “that it is estab- 
lishe by all of the authorities that «he power of a collecting 
agent by the general law is limited to receiving for the debt 
of his principal that which the law declares to bea legal 
tender, or which is by common consent considered and 
treated as money, and passes as such at par.” 

A subsequent ratification of the acts of an attorney or 
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agent is equivalent to a special authority previously granted 
to do those acts. : 

But it will be observed here that there is no evidence that 
Mrs. Moye ever gave to her son or to her attorney any 
special authority to take anything in payment of her debt, 
save that which the law directs, nor is thereany evidence or 
finding that she ever ratified the acts of her attorney. 

True, the jury have found that her agent ratified the acts 
of her attorney, but the agent had no authority to bind her 
by such ratification. 

The jury have passed upon the actsof the agent and sub- 
agent, but are silent as to the conduct of the principal. 
The defendant seems to have acted in good faith, but the 
sixty days’ indulgence was given solely for his accommoda- 
tion, and the measure would be equally as hard upon the 
plaintiff if she should be compelled to lose her debt by an 
unauthorized act of her attorney as it is for the defendant 
to answer for the consequences of an act done at his request 
and for his accommodation. 

There was error. The motion to set aside the execution 
should have been refused. 

Let this be certified. 


Per CurRIAM. Judgment accordingly. 
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JOHN BOND v. ALEXANDER H. BOND. 


If, in the case of proceedings supplemental to execution, an order be made ap- 
pointing a receiver and directing a certain person to deliver a bond alleged 
to belong to the execution debtor to the receiver, he is prima facie guilty ofa 
contem pt of Court if he hand the bond to an attorney for collection instead 
of delivering it to the receiver, though he may be discharged upon swearing 
that he only intended for a certain purpose to get a judgment and not tocol- 
lect the money, and that thereby he had not intended any contempt of the 
Court, but his discharge should be granted on his paying the costs. 


Hx parte Moore, 63 N. C. Rep. 397, cited and approved. 


This was a RULE upon the defendant to show cause why 
an attachment as for contempt should not issue against 
him, heard by Watts, J, at CHowan Superior Court, Spring 
Term, 1873. 

The cause was heard upon affidavits of plaintiff’s coun- 
sel and the defendant’s answer, and by his Honor it was 
ordered that the rule be discharged upon defendant paying 
the costs. From this judgment the defendant prayed an 
appeal. The facts are sufficiently stated in the opinion of 
the Court. 


Gilliam & Pruden, for the defendant. 
A. M. Moore and John A. Moore, for the plaintiff. 


Reape, J. In November, 1870, in a suit of Norflect vy. 
John Bond, a receiver was appointed to take charge of cer- 
tain effects of John Bond, which was alleged to be in the 
hands of others, among which effects was a bond in the 
hands of defendant, Alex. H. Bond. And said Alex. H. Bond 
had notice of the appointment of the receiver, and was for- 
bidden to interfere in any way with the effects. Instead of 
delivering over the bond to the reciever, he put it into the 
hands of an attorney, who at Spring Term, 1871, brought 
suit on it and obtained judgment at Fall Term, 1871, and 
sued out execution. An order was then made for him to 
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show cause why he should not be attached for contempt. 
Upon the return of the rule he alleged that he had not vio- 
lated the order, that he was not obliged to deliver the bond 
to the receiver, that he had bought it for value, and had 
put it in suit only to secure it, and with no purpose to col- 
lect it, and that in anything that he had done he had not 
intended any contempt of the Court. 

Upon this state of facts the defendant was clearly in con- 

tempt, and it was within the power of the Court to punish 
him with fine and cost. There was abundant cause prima 
facie to make the rule. In consideration, however, that the 
defendant purged himself of any intentional disobedience 
to the order of the Court, the Court in its discretion ordered 
the rule to be discharged upon the payment of costs. This 
is the least that could have been done. Cost had been in- 
curred by reason of at least the apparent fault of the defen- 
dant, and he was excused upon payment of that cost. 

See ex parte Moore, 63 N. C. Rep. 397. 

No error. 


Per CuRiIAM. Judgment affirmed, 


JOHN B. McRAE e al. v., KEMP P. BATTLE Ex’r et al. 


If a husband obtain from his wife a provision in his favor much more beneficial 
to him than that which was stipulated for him inan antenuptial marriage 
settlement, it comes within the principle applicable to other intimate fidu- 
ciary relations, and raises a presumptien of fraud unless rebutted by evi- 
dence to the contrary. 


‘The rule that a person cannot take advantage of an allegation of frand, unless 
it be made in the pleadings, does not apply to acase agreed where all the 
facts are stated, and the matters of mw or legal inferance jeft to the Court, 


The case of Lee v. Pearce, 68 N.C, Rep. 76, cited and approved. 


This was @ CONTROVERSY without action, submitted to 
Watts, J., upon the following facts agreed, to-wit: 
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1. Cameron F. McRae and Julia T. Burgwyn in contem- 
plation of a marriage to be solemnized between them on the 
29th day of December, 1839, entered into a marriage con- 
tract or agreement, the material parts of which are as fol- 
lows: All the property of the intended wife is conveyed to 
trustees; first, for her use until the marriage; second, she 
reserves the right to make provision out of the property for 
her father; third, the husband is to receive during his life 
all the rents and profits for the joint use of himself and 
wife; fourth, if she shall outlive her husband, then to the 
sole and absolute use of herself and her heirs, &c.; fifth, if 
the husband shall outlive his wife, then after his death, for 
the use of such persons, for such estates, &c., in such propor- 
tion, &e., subject to such changes as the wife shall by any 
last will or writing in the nature of a last will, direct, limit 
or appoint, in this case she having absolute power, &c., and 
the trustees to hold, convey, &e¢., as she may appoint; and 
she may execute this power by deed, with the assent of her 
husband; sixth, in default of such appointment, if she shall 
have children, which shall outlive her said husband, then 
for the children living at his death; in default of children, 
then to her father, brothers and sister. 

2. Thereafter the said marriage was solemnized, and on 
the 26th of April, 1842, the said Cameron F., and wife, Julia 
T., conveyed by deed to John Burgwyn the property men- 
tioned in said marriage settlement for the following pur- 
poses: first, the husband to have complete control of the 
property during the joint lives of himself and wife, he to 
use it as his own; second, upon the death of the husband, 
if his wife survive him, then the whole of the principal of 
the property to return to her as if she had never been mar- 
ried; third, but if the husband survives, then he is to be 
entitled to one-half of the principal, and hold the same to 
him and his heirs free of all trust; and the other half he 
shall hold upon certain trusts, &c.; fourth, the second half 
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he shall hold, if his wife shall not otherwise appoint for 
himself and his heirs, &c.; but his wife may appoint as she 
will as to this half, and he will carry into effect her direc- 
tions, &c.; fifth, provides that the trustees shall convey to 
the said John Burgwyn. 

3. And thereafter, on the 27th day of April, 1842, the said 
John Burgwyn reconveyed the same property, for certain 
purposes mentioned in the said deed to the said Cameron 
¥. McRae, to-wit: the same trusts, &c., as those provided in 
the deed to him from the husband and wife. 

4, That thereafter the said Juha T., wife of the said Came- 
ron F., made her last will and testament with certain codi- 
cils, which upon her death was duly admitted to probate in 
the State of Pennsylvania, on the 13th day of August, 1853, 
and the said Cameron duly qualified as executor to said 
last will and testament. The will bears date the 11th Feb., 
1846; and, first, ratifies and cuontirins the deed she and her 
husband made to John Burgwyn, and make it part of her 
will; second, she gives one-half of her property to her hus- 
band; giving him power to dispuse of absolutelly $6,000 of 
this half; and as to the other half she gives small sums to 
Miss Nash and Mrs. Nash, and the residue thereof to her 
children, &e., and in default of children to her brothers and 
sister. 

The first codicil is dated 11th day of February, 1846, and 
makes provision for her brothers and sister, and regulations 
as to how they shall enjoy, &c., if the property shall go to 
them. 

The second codicil is dated the 14th May, 1853, and pro- 
vides: first, that the item of $6,000 in her will shall stand 
as therein specified, and revokes the legacies to Miss and 
Mrs. Nash; second, she says “all the rest and residue of my 
estate, real, personal and mixed, I give and bequeath to my 
beloved husband during his life, and after his death to my 
children and their heirs in equal parts.” If her children is 
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without issue she gives it to her sister Emily Burgwyn and 
her heirs. 

5. That thereafter the said Cameron F. McRae, on the 2d 
day of April, 1870, made his last will and testament, and on 
the Ist day of August, 1872, died and thereupon his said will 
was duly admitted to probate, and thereupon the defendant, 
Susan, the sole executrix therein named, qualified as such 
and took into her possession certain bonds and notes, repre- 
senting, In part, the trust fund originally conveyed in the 
aforementioned marriage settlement. 

The will of Cameron F. McRae, dated 22d April, 1870, 
first, gives his wife Susan certain property in Fayetteville, 
subject to a change; second, all the rest and residue of his 
estate, (which includes all he obtained from his first wife) 
he gives to his wife Susan for life, and after her death to all 
his children; but if he cannot do this, then he gives her the 
$6,000 for life, and after her death to his children by her; 
third, if he has power to dispose of the one-half got from 
his first wife, then he gives to his second wife $6,000 for life, 
and then to his children by her, arid the residue of this 
half to all his children, &c.; fifth, the rest of his estate, 
with some trifling exceptions, he gives to his second wife 
absolutely. 

6. The plaintiffs are the only children of the marriage 
of the said Cameron and Julia, and the defendant, William 
P., Julia T. and Edward M. McRea are the children of the 
said Cameron and Susan. 

7. After the death of the said Julia, the said Cameron 
gave to his children, the plaintiffs, such sums of money 
as were necessary for their support and maintenance, and 
took no receipts for the same, and made no charges against 
them for the sums so given, and did not at any time inform 
them that the money so given them belonged to them of 
right as a part of the said trust fund, but on the contrary, 
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informed them that the said sums so given were a donation 
from himself to them. 

8. The said Cameron made no account nor return, either 
as executor of the will of the said Julia, or as trustee under 
the deeds, in the Court where letters testamentory were 
granted to him, nor in any other Court as far as can be as- 
certained. 

Upon this state of facts the plaintiffs insisted that they 
were entitled to the whole of the fund share and share alike, 
except the sum of six thousand dollars. 

The defendants insisted, on the contrary, that the defend- 
ant, Susan, is entitled during her life to one-half of said 
fund, and at her death that the defendants, Wiliam P., 
Julia T. and Edward M. are entitled to six thousand dollars 
of the said one-half, and the residue of the said one-half is 
to be equally divided between the plaintiffs, John B. and 
Catharine, and the defendants, William P., Julia T. and 
Edward M. share and share alike. After the case agreed 
was made up, the defendant, Susan McRae, died, leaving an 
infant son, who was born after the death of his father, and 
her executor, Kemp P. Battle, and the said infant were made 
parties defendants. 

His Honor being of opinion with the plaintiffs, gave judg- 
ment accordingly, from which judgment the defendants ap- 
pealed. 

Battle & Son., for the defendants, of whom R. H. Battle, 
Jr., filed the following brief on the question of fraud, being 
presumed from the deeds of 1842: | 

1. In this case there is no allegation or suggestion of fraud. 
Courts of Equity will not give relief on the ground of fraud, 
unless fraud is distinctly alleged, McLane v. Manning, Wins. 
Eq. 60, Witherspoon v. Carmichael, 6 Tred. Eq. 148. 

2. That the wife may give her separate property to her 
husband on the ground that she is a feme sole as to such 
property. All the writers agree with Roper on Husband 
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and Wife, (82 Law Lib. 220), McQueen on Husband and 
Wife, (66 Law Lib. 297), Sch. Dom. Relations, 226, Clancy 
on Rights of Husband and Wife, 347. 

3. In Grigby v. Coz, 1 Ves. Sen. 578, Lord Hardwick says 
that though (in regard to such transactions between husband 
and wife alone) a Court of Equity will regard them more 
jealously, and if there is any proof that the husband had 
any improper influence over the wife by ill or even extra- 
ordinary good usage to induce her to it, the Court might 
set it aside, but not without that. So other cases cited in 
Clancy on Rights, &c., 348 to 350. In Rich Crocket, 9 Ves. 
Jun. 369, no doubt was expressed of the validity of the gift 
by wife to husband, and the question was whether there 
was evidence of such gift; and in Parkes v. White, 11 Jun. 
222, Lord Eldon says a wife may give her separate property 
“to her husband as well as to anybody else; that the cases 
never intended to forbid that; and that if he conducts him- 
self well, his Lordship did not know that she could make a 
more worthy disposition of it, though certainly the particular 
act ought to be looked at with jealousy.” 

4, Here if the Court is inclined to look with jealousy at 
the transaction embraced in the deeds of April, 1842, we 
suggest as a complete answer to the difficulty, first, that the 
gift left her ample provision, and he received only part of 
what the law would have given him by the marriage, with- 
out the settlement, and which she reserved to herself power 
to give him (or to anybody else) after her marriage by deed, 
if she saw proper; second, that she never complained of said 
deed in her lifetime as a fraud upon her rights, nor has it 
been attacked as fraudulent since her death, either by the 
next friends of her children, or by them since they became 
of age several years ago; third, that the other party to the 
deeds was the father of the wife, whose right and duty it 
was to protect his daughter, and his grandchildren by her. 

5. The case of Lee vy. Pearce, 68 N.C. Rep. 76, is not directly 
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in point, because the relation of husband and wife is not one 
of those there discussed ; but if it were in point, the circum- 
stances attending the transaction here (as above) rebut any 
presumption of fraud, and place the burden on the other 
side, 1f fraud be alleged. 

6. We suggest whether, in the absence of the charge of 
fraud, those representing the estate of the deceased should 
be required to meet a suggestion of fraud after the death of 
all the parties to the transaction—husband, wife and father 
of wife—and after all concerned have acquiesced for many 
years, by silence at least, in the transaction. 


A, S. Merrimon and J. C. McRae, for the plaintiffs. 


PrarRson, C.J. The last will and testament of Mrs. Julia 
McRae called a second codicil, is a plain, direct and well 
written instrument, which makes a reasonable disposition of 
her estate under the power set out in the marriage settle- 
ment without verbiage or circumlocution. 

By it the legacy of $6,000 given absolutely to her hus- 
band is confirmed, and all the rest of her estate is given to 
her husband for life, and then to her children and their 
heirs. 

The life estate having fallen in, her children now claim 
all the rest of the estate, save the $6,000. We concur with 
his Honor in the opinion that they are so entitled. The will 
of the 11th of February, 1846, presents no difficulty, for the 
last will not only makes it by implication, but contains an 
express clause “ revoking all and every part of former wills 
as inconsistent herewith,” showing that the good lady had 
become aware that she had fallen into some confusion and 
inconsistency in regard to the prior disposition of her 
estate. 

The only difficulty is presented by the deed of McRae 
and wife to John Burgwyn the 26th of April, 1842. This 


JUNE TERM, 1873. 105 


McRAE et al. v. BATTLE, Ex’r, et al, 


deed purports to be made in pursuance of the power given 
in the marriage settlement and in execution of that power ;. 
besides the life estate which the marriage settlement allows 
to the husband, this deed in case he survives his wife 
gives to him an absolute estate in one-half of the whole 
fund, and an absolute estate in the other half “should the 
said Julia not see fit to dispose of it to any other person or 
persons by writing in the nature of a will.” 

We are of the opinion that this deed, so far as it seeks to 
“modify” and change the provisions of the marriage settle- 
-mentin favor of the husband and to give to him an absolute 
estate in the whole or in one-half of the principal of the 
fund, is inoperative and of no effect. 

We put our opinion on two grounds. 1. The condition of 
the parties and their surroundings, and the words of the 
marriage settlement show that the purpose was to allow the 
wife in case there should be no issue of the marriage to ap- 
point in favor of her brothers and sister or any of them, 
which right in respect to her father is expressly provided 
for by the deed of marriage settlement, the husband being 
content with the unrestricted right to dispose of “the rents, 
issues and profits of the whole estate during their joint lives, 
and during his own life if he survived. Upon this general 
view it would seem that the husband was not contemplated 
as an object of the power of appointment under the deed of 
marriage settlement. 

The peculiar wording of the instrument adds force to 
this conclusion, “and if it shall so happen that the said 
Cameron shall out live the said Julia, then, from and after 
the death of said Cameron for such person or persons as the 
said Julia may by writing in the nature of a will appoint.” 
The idea that the wife should appoint the husband as a per- 
son to take the estate from and after the death of the hus- 
band involves an absurdity, and shows that the husband 
was not in the contemplation of the parties to be an object 
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of the power of appointment, and the purpose was to enable 
the wife on failure of issue to provide for her brothers and 
sister, it being assumed that the husband was amply 
provided for by his right to all of the rents and profits free 
of account during his lifetime. | 

The other clause in the deed of settlement adds force to 
this view of its construction “or the said Julia may execute 
this power of appointment by deed, in that case having the 
assent of the said Cameron;” if the objects of the appointment 
were to be some person or persons other than the husband, 
this was a reasonable and prudent precaution in restraint of 
an excessive liberality on her part towards the members of 
her own family, but if it was intended to include the hus- 
band as one of the objects of the power then this veto power 
of the husband involves another absurdity, to wit: that of 
enabling him to prevent the exercise of the power of ap- 
pointing by deed unless the whole estate or one-half of it 
should be given to him as the price of his assent. 

2. This deed falls within the principle announced in Lee 
v. Pearce, 68 N. C. Rep. 76, that in certain fiduciary relations 
if there be dealing between the parties on the complaint of 
the party under the influence of the other, the relation 
raises a presumption of fraud which annuls the act unless 
such presumption be rebutted. “The doctrine rests on the 
idea not that there zs fraud, but that there may be fraud, and 
gives an artificial effect to the relation beyond its natural 
tendency to produce belief. The doctrine was adopted from 
motives of public policy to prevent fraud as well as to 
redress it, and to discourage all dealing between parties stand- 
ing in these fiduciary relations.” On this policy femes covert 
are incapacitated from devising land under the statute 32, 
Henry 8th. The danger of influence by the husband to 
produce a devise in his favor. 

In the case of Lee v. Pearce, the instances stated are 
trustee and cestui que trust, atterney and client, and guardian 
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and ward, but the principle applies with greater force when, 
as here, a fiduciary relation exists between husband and wife 
under a deed of marriage settlement, and in some two years 
after the marriage the wife in executing a power In favor of 
her father which was provided for in the deed of settlement 
is likewise inclined to modify and change the provisions of 
the deed of settlement so as to give the husband an absolute 
title to one-half of her estate in the event of his being the 
survivor and a contingent title to the other half. There is 
nothing to rebut this implication of law; on the contrary, 
there are circumstances which it is not necessary to set out 
tending to indicate it. The position taken by the counsel 
of the defendants on the argument that the question grow- 
ing out of the fiduciary relation of the parties is not presented 
by the pleadings is untenable. This is “a case agreed;” all 
of the facts are set out, and the matters of legal inference 
left to be made by the Court. It was not necessary in “a 
case agreed” for the plaintiffs to make a direct charge of 
fraud against their father or to aver that he contrived by 
the deed to John Burgwyn the 26th of April, 1842, if allowed 
to take effect to pass to his second wife and her children the 
larger part of the estate of his first wife, who was the mother 
of the plaintiffs. 
No error. 


PER CURIAM. Judgment affirmed. 
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RACHEL HAGER etal. v. A. M. NIXON and wife et al. 


A widow cannot, under the Constitution and Act of 1868-’69, chap. 187, sec. 10, 
have a homestead laid off for herself and minor children after the death of 
her husband when he died without leaving debts. 


This was a CONTROVERSY without action, submitted to his 
Honor, Logan, J., Judge of the Ninth Judicial District, at the 
last -term of Lincotn Superior Court, under the 315th sec. 
of the C. C. P. 

The following is the statement of the controversy and the 
decision of the Judge upon it ; 

1. John Hager died in Lincoln county in September, 
1872, where he resided. At his death he was seized in fee 
of a tract of Jand in said county, worth about five hundred 
dollars, and no other real estate. 

2. A.J. Morrison administered on his estate on the 2d day 
of September, 1872. The time for presenting claims has 
not yet expired, but as far as known there are no outstand- 


ing debts against the estate. 


3. The inventory of the administrator shows personal 
property worth about five hundred dollars. 

4. John Hager in his lifetime did not apply to have his 
homestead allotted to him. 

5. John Hager left him surviving, Rachel Hager, his 
widow, one af the plaintiffs, and Ellen Hager, his daughter, 


aged 138 years, the other plaintiff, and Rachel Nixon, wife of 


A. M. Nixon, one of the defendants, aged 22 years, and 
Jane Hager, a daughter, aged 18 years, who is the other 


defendant. 


6. Rachel Hager, the widow, applies to have the tract of | 
land allotted to her as a homestead for the benefit of herself 
and minor child, Ellen, who lives with her and for the 


other children if they desire it, and this application is re- 
sisted, and her right to the said homestead denied by the 
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defendants, A. M. Nixon and wife, and Jane Hager, who ap- 
pears by A. M. Nixon, her guardian. Rachel Hager is the 
mother of Rachel Nixon and Jane and Ellen Hager, parties 
to this controversy. 

It is agreed that the Judge of this Court shall thereupon 
hear and determine the case, and render judgment therein, 
as if an action presenting this point were depending before 
him. 

W.S. BYNUM, 

Attorney for plaintiffs. 
D. SCHENCK, 

Attorney for defendants. 

May Ist, 1875. 

It is the opinion of the Court that Rachel Hager is enti- 
tled to the homestead asked for, and that the same be laid 
off for her according to law. 

G. W. LOGAN, 
Judge Superior Court Ninth District. 

May 3d, 1873. 

From this judgment the defendants prayed an appeal, 
which was granted. 


D. Schenck, for the defandants, contended that the policy 
and object of the Constitution and laws in relation to home- 
steads applied only to cases of persons indebted, and were 
never meant for the benefit of those who did not need them. 
He cited and commented on Watts v. Leggett, 66 N. C. Rep. 
LUT, 

W. P. Bynum, for the plaintiffs argued that the homestead 
was intended for the benefit of the citizen, and that there- 
fore the Constitution and laws relating to it should be con- 
strued liberally. If a citizen was indebted to ever so smal! 
amount, say $50 or $100, he would be entitled to a home- 
stead, and to make a distinction between so small a sum, 
and not being indebted at all, is not at all reasonable. 
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RopMan, J. No precise definition of a homestead is given 
in the Constitution, and it would: only mislead us if we should 
look into dictionaries or the laws of other States and take 
the definitions there given as fixing the meaning of the 
word as given in our laws. We must look to our own legis- 
lation alone to ascertain what it is. 

It seems that the idea of a homestead which the framers 
of our Constitution had in mind was ownership and occu- 
pancy of land exempted from execution obtained on any debt 
during the life of the owner. (Art. X, sec. 2.) To this origi- 
nal conception was added a continuance of the exemption 
during the minority of any one of the owner’s children; 
(sec. 3) and if he died leaving no children, but a widow, the 
exemption continued during her life. (Sec. 5.) The idea 
apparently was that the exemption should attach to the 
property of the owner, or to some part of it, during her 
lifetime, which implied that the property should be valued 
and designated, or set apart from his other property during 
the debtor’s lifetime. We infer this from sec. 3. “ The 
homestead after the death of the owner thereof shall be ex- 
empt, &c., during the minority of any one of the children.” 
Jt is implied that the ancestor had been the owner of the 
homestead, by which, in this connection, must be meant a 
part of his property set apart and designated as exempt, and 
not merely land occupied and owned by him. So in see. 5: 
“Tf the owner of a homestead die leaving a widow, &c., the 
word must have the same meaning.” 

The whole design of the Constitution, so far as it can be 
gathered from Art. X, was to exempt property of a debtor 
to a certain value from execution for debt. 

No trace appears of any intention to enlarge the dower or 
post obit estate of a widow at the expense of the heirs of her 
husband. She was not to take the homestead of her hus- 
band except in the event of there being no children, either 
minors or adults. (Sec. 5.) 
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In 1869 (Acts 1868-69, chap. 137,) the Legislature under- 
took to carry the provisions of the Constitution into effect, 
and to prescribe under what circumstances, how, and by 
whom, the homestead should be valued, designated and set 
apart for and during the time fixed by the Constitution, to 
wit: the minority of the youngest child. 

It is argued that the Legislature did more than this. For 
example, by sec. 7, they allowed a homestead to be laid off 
to any resident of the State, whether he was a debtor under 
execution or not. And also that by sec. 10, they allowed 
the widow of any person entitled to a homestead, although 
it had not been laid off in his lifetime, either upon her 
separate action, and then successively to the minor children of 
the deceased owner of land, or else jointly with the minor 
children to have a homestead jaid off to her or them from 
the land of the deceased, whether he left creditors who 
might have execution upon the land or not. 

It is under this section, and under this interpretation of 
it that the plaintiff claims in this case. 

We will note here that throughout this discussion we 
omit from consideration the personal property exemption 
altogether, and nothing said herein is intended to have any 
application to that, except so far as the reasoning may 
incidentally and necessarily affect it. 

It may also be said incidentally, and not as having any 
direct bearing on the present case, that the language of sce. 
10 is so vague that however we may interpret it in the pre- 
sent case, unless changed by the Legislature, a good many 
obscure and embarrassing questions will arise upon it. For 
example, must the widow join with the minor children, or 
may she or they sue alone without the consent and against 
the interest of the other? Is the widow entitled to have the 
homestead laid off to her as her sole property first; and then 
(after her death) may it be laid off to the minor children? 
If laid off to all jointly, what is the nature of the estate? 
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Can it be partitioned, and in the event of a disagreement, 
who isto control and manage the property? Wedo not 
now consider, much less undertake to decide, such questions. 

The question before us, is, whether under sec. 10, the 
widow and minor children can jointly or separately (for we 
omit for the sake of the argument the consideration that in 
this case one minor child dissents from the claim) require a 
homestead to be assigned to her or them under the circum- 
stances? The material circumstances are that the intestate 
owes no debts or none beyond the ability of his personal 
property to pay; that his land is worth $500, and that he 
left a widow and three children of whom two are minors, 
and one only of these joins in the petition. 

More generally expressed the question is, can a homestead 
be laid off for a widow after the death of her husband, he 
owing no debt? 

We will not question that the Legislature had the general 
power to increase the widow’s dower or other estate in her 
husband’s lands after his death, and to give her all his 
lands (not exceeding $1,000 in value) for her life to the ex- 
clusion of an immediate estate in the heirs. It is simply a 
question of intention. 

The subject matter of the Act of 1868-69, is the home- 
stead as provided for and in a general sense defined by the 
Constitution. The purpose of a homestead law is to regu- 
late between a debtor and his creditors, and to affect other 
interests incidentally only, and to the least possible degree 
consistent with its main purpose. 

The present Act does not profess to deal with any other 
subject but homesteads. To undertake in it the regulation 
of the respective estates of a widow and the heirs when 
there were no debts, would be an abrupt and unnatural de- 
parture from the subject in hand. We think the Legisla- 
ture still had in mind the idea of a homestead as property 
needing exemption, and that sec. 10 applies only where there 
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are creditors of the deceased owner. It may be laid off as 
a protection against creditors, but it is valid and available 
against them only. As between the widow and the heirs, 
the estate goes under the general laws. It is asked, suppose 
there be a small debt, can the homestead then be laid off? 
It can. But if the heirs procure the creditor to release and 
extinguish the debt, the homestead being no longer necess- 
ary, can have no existence. It is possible that the Act 
under this or any other interpretation may lead to unex- 
pected results. But that is only what happens in the case 
of all experimental legislation, as that on homesteads con- 
fessedly is. Our duty is simply to ascertain the intent and 
meaning of the Act; if it shall turn out to need amend- 
ment, the Legislature can provide the remedy. 
Judgement below reversed, and complaint dismissed. 


Per CurraM. Judgment reversed, and suit dismissed. 


N. M. WILSON v. S. S, PETERSON, 


The disqualifications of the persons who hold an election for State and county 
officers will not affect the validity of the election. Such persons are de facto 
officers, Whose acts are valid as to third persons, and cannot be collaterally 
impeached. 


In the absence of fraud itis not material to the validity of an election that the 
persons appointed judges to hold it electioneered, or were absent from thelr 
posts at different times during the day. 


Under the Act of 1871-72, chap. 185, sec. 16, (Battle’s Revisal, chap, 52, see. 18,) it is 
unlawful for a voter to vote for different county officers on separate tickets; 
but he is not bound to vote for more of the candidates for the different officers 
than he chooses, and ifa ticket be found in the ballot box containing a vote 
for only one of the proposed officers, it must be counted for him, unless it 
can be shown that the person who voted it voted also for other candidates 
on another ticket, in which latter case his tickets must all be thrown out. 


If there be two candidates for different offices having the same name, and a 
ticket be found in the ballot box having that name and no other on it, it 
may be proved by intrinsic evidence for which of the candidates it was 
given. 
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This was an Action brought in the name of the State, 
with the consent of the Attorney General, on the informa- 
tion of the plaintiff against the defendant, to inquire by 
what authority the defendant usurped and held the office 
of sheriff of Yancey county. It came on for trial at the 
last term of Yancey Superior Court before his Honor, 
Henry, J., when a jury was dispensed with by the consent 
of the parties, and the Judge found the facts, and thereupon 
decided the law in favor of the defendant, and from his 
judgment the plaintiff appealed. 

The facts as found by the Judge which raised the ques- 
tions decided by this Court are fully and clearly stated im 
the opinion. 


Malone.and McCorkle & Bailey, for the plaintiff. 
No counsel for the defendant in this Court. 


RopMan, J. An election for sheriff and other county 
officers for the county of Yancey was held in 1872. The 
relator and the defendant were candidates for the office of 
sheriff. The judges of the polls returned that the relator 
had received 434 votes and the defendant 428. The County 
Commissioners were of opinion that seven or more of the 
votes returned for the relator were illegal and should not be 
counted, and declared the defendant elected, and inducted 
him into office. Upon the trial of this action before his 
Honor, the District Judge, he was of a like opinion, and the 
relator appealed to this Court. 

1. The first objection to the votes returned for the relator 
. respected the whole vote given at Township No. 1. One of 
the judges was not a registered voter, nor was he qualified 
to vote, not having resided within the State for the twelve 
months next preceding the election. Also “the officer ap- 
pointed by the sheriff to open and protect the polls was a 
boy under twenty-one years of age.” We are at a loss to know 
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what officer is here alluded to, as the only officers mentioned 
in the Act 1871-72, chap. 185, are the four judges of the 
election and the registrar of the township. It is not ma- 
terial, however. For we think that the validity of the vote 
is not affected by the disqualification of the officers who held 
the election. They were de facto officers, whose acts are valid 
as to third persons, and cannot be collaterally impeached. 
Neither in the absence of all proof of fraud is it material 
that the judges electioneered or were absent at different 
times during the day. We think his Honor errer in his 
conclusion on this point. 

2. His Honor finds “ that at No. 7 Township several tickets 
were handed in folded up and unrolled and deposited in the 
box, and that near a dozen or at least six votes were counted 
for N. M. Wilson (the relator) which had been deposited on 
a separate piece of paper with no other name upon it, and 
the count of the poll warrants the conclusion that the voters 
casting them voted also for other county candidates in the 
same box.” | 

We do not understand his Honor to find that the number 
of votes for sheriff, as shown by the tickets, exceeded the 
number of votes on the list; but merely that an inspection 
of the tickets in the box showed that some voters (six) had 
voted for some or all of the county officers except sheriff on 
one ticket, and for sheriff on another ticket. His Honor 
was of opinion that under section 16 of the Act of 1871-72, 
which requires the names of all the county officers voted for 
to be on one ticket, these six votes for the relator as sheriff 
were illegal and should not be counted, and therefore de- 
ducted them from his returned vote. 

Certainly it is the duty of the judges of election to permit 
no yoter to vote more than one ticket for county officers. 
The object of the law was to prevent multiplied voting for 
the same office, which, if the Judges performed their duty, 
would be impossible. If the judges inadvertently or igno- 
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rantly permit A B to vote for sheriff on one ticket and for 
some other officers (County Commissioners for example) on 
another, both the tickets voted by A B should be rejected on 
the count on the same principle upon which they should 
have been rejected when they were offered. But suppose 
this voting for several officers on separate tickets escapes 
notice at the time, and it is discovered on examination of 
the box that there are. tickets for sheriff only, and tickets 
for County Commissioners only, and it is not known that 
any two of these tickets were voted by one person. In such 
case the question as to how the votes shall be treated becomes 
a very different one. No voter is required to vote for can- 
didates for all the offices to be filled, or what may be called 
a full ticket. He may vote for sheriff only or for County 
Commissioners only, if he so please. It cannet be known 
without extrinsic evidence that any one of these tickets is 
unlawful, and it is not reasonable to reject them all on the 
bare possibility that they may be so, or on the certainty that 
some of them are so, unless it can be shown which of them 
are. Inthe present case it is possible that the six voters 
who deposited their tickets for Wilson for sheriff did not 
deposit any other ticket, in which case their votes were regu- 
lar and lawful. It is not more probable that they voted two 
tickets than that other voters did. Before a vote can be 
rejected for illegality, the illegality must be attached to it by 
at least probable proof. We think his Honor erred in reject- 
ing these votes. 

3. The relator being a candidate for sheriff and a man 
named Wilson a candidate for County Commissioner, there 
were found in the box at Township No. 7 three tickets with 
the word “ Wilson ” written on them, and nothing else. As 
the matter stood these votes could not have been counted for 
any one; they were as void as so many pieces of blank paper. 
But it was proved for the relator, and his Honor so finds, 


JUNE TERM, 1873. 117 


PHILLIPS v. DAVIS ef al, 


that one of these tickets was intended by the voter to be for 
the relator for sheriff. 

It seems on the verge of the law to permit such a ticket, 
presenting what in conveyancing would be called a patent 
ambiguity, to be aided by external proof. But we believe 
the general practice in such cases has been to allow it, and 
we accordingly hold the relator entitled to that vote. 

The judgment below is reversed, and judgment is given 
here for the relator. 


Per Curiam. Judgment reversed, and judgment in this 
Court for plaintiff. | 


ar et rt 


JORDAN C. PHILLIPS v. D. A. DAVIS et al. 


Where the premises in a deed of bargain and sale omitted the word heirs in the 
limitation of the estate to the bargainee, but the habendum and warranty 
clauses were as follows: To have and to hold free and clear from all just 
claims, I, the said J. B., doth warrant and defend the right and title of the 
said tract of land, to have and to hold free and clear from me and my heirs, 
and the claims of any other persons, unto him the said G. P., his heirs and 
assigns: Jt was held, That the clauses were not a mere warranty to the bar- 
gainee and heirs, but were in effect, in addition to the warranty, a haben- 
dum to him and his heirs, thus conveying to him an estate in fee simple. 


Where, upon the sale of land, a bond to make title upen the payment of the 
the purchase money was given to the purchaser, and afterwards upon the 
assignment of his interest, the money was paid by the assignee: Jt was held, 
That he, before a deed was executed to him had such an unmixed trust as 
was liable to be sold under execution. Battle’s’Revisal, chap. 44, sec. 5. 


Where, under the fermer practice, it was necessary to sell the land of an intes- 
tate to pay his debts, after the plea of fully administered had been found in 
favor of the administrator, the record showed an order for a set. fa. to be 
issued to the “heirs” of the intestate without naming them, but showed 
that they were named in the order appointing a guardian ad litem, and then, 
though the fact that a sci. fa. had issued was not stated, it appeared that. 
there was an entry of judgment according to sci. fa, and thereupon the land 
was condemned and ordered to be sold: Jt was heid, That these proceedings 
were sufficient to uphold the sale of the land made under thein. 
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This was a CIVIL ACTION to recover real property tried at 
the last term of the Superior Court of Asner county, before 
his Honor, Mitchell, J, when the defendants, under the ruling 
of the Court, had a judgment, from which the plaintiffs ap- 
pealed. The facts of the case are sufficiently stated in the 
opinion of the Court. 


W. P. Caldwell and Armfield, for the plaintiff. 
folk, Fowle and Snow, tor,the defendants. 


ReEADE,J. In 1836, George Phillips, under whom the feme 
plaintiff claims as heirs, went into the possession of the land 
in controversy and continued in possession up to the time 
of his death in 1848. So that if said Phillips had title it 
descended to the feme plaintiff, and she had title. So the 
first question is did George Phillips have title? His title 
to the 160 acre tract was a deed from James Blevins, in 
regard to which the question is, whether it conveys a 
fee simple or a life estate only. The deed 1s inartifi- 
cially drawn. The premises are to “George Phillips,” omit- 
ting the word heirs, “To have and to hold free and clear 
from all just claims whatsoever.” And then follows the 
warranty, and in the same sentence there is a continuation 
as follows: “To have and to hold free and clear from me 
and my heirs and the claim or claims of any other person 
or persons whatsoever, unto him the said George Phillips, 
his heirs and assigns forever.” This would seem to be not 
amere warranty to him and to his heirs, which would have 
no effect to enlarge the estate, but by transposing the sen- 
tence it is the habendum itself to him and his heirs, and 
makes a fee simple. But if this were not so, then it would 
be a case for reforming the instrument, so as to make the 
estate a fee simple, which the Court under its equity juris- 
diction has the power to do. 

His title to the 275 acre tract was a sale by one Ballow to 
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said Blevins with a bond for title when the money should be 
paid, and an assignment of said bond for title by Blevins to 
Phillips, and a payment of the money by Phillips to Blevy- 
ins who paid the same Ballow. It is not pretended that 
this passed the title to Phillips, but that it gave him the 
equity to have a specific performance of the contract, which 
the Court under its equity jurisdiction has the power to 
compel, and whenever necessary, to consider as done what 
ought to have beerr done. So that the case may be consid- 
ered as if the title was complete in Phillips. It was a pure 
unmixed trust, in which he had the right to call for the 
entire legal estate, and it was the subject of sale under exe- 
cution under Act of 1812. This disposes of the first objec- 
tion on the part of the plaintiff—that George Phillips had 
no interest in the land which could be sold by execution. 

Supposing that to be so, then the plaintiff says that the 
proceedings under which the land was sold and bought by 
the person under whom defendant, Dav is, stains, were 
irregular and void. 

The proceedings were as follows: The creditors of George 
Phillips after his death in 1848, sued his administrator, and 
the plea of fully administered was found for the adminis- 
trator. As the law then was, in order to subject the land 
to the payment of the debts of the deceased, it was necessary 
to issuc a sez. fa. to the heirs-at-law to show cause why the 
Jand should not be sold. The heir in this case was an in- 
fant, and the clerk of the Court was appointed guardian ad 
litem, and a set. fa. was ordered. It does not appear whether 
in fact a sci. fa. actually issued, or whether the clerk upon 
whom the sez. fa. would have been served, waived the sci. fa., 
the only purpose of which was to give him notice, which he 
already had. But at the next term the 1ecord is, “judgment 
according to sci. fa.,” and then the lands that descended to 
the heir was condemned and a sale ordered and made by 
the sheriff and bought by the person under whom defendant 
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claims. The record does not direct a sci. fa. against the heirs 
of Phillips by their individual names, but simply against 
the heirs, but the order in the cause appointing the clerk 
guardian ad litem, does give the names of the heirs. 

In the first place we think it is to be assumed from whai 
appears upon the record that a sei. fa. did issue. “Judgment 
according to sci. fa.” must mean that there was a set. fa. 
And again, the object of the sez. fa. being notice to the heirs, 
to be served on the guardian in this case, who was the clerk 
of the Court and had notice, it would be assumed if necess- 
ary that he waived formal notice. And it would seem that 
this would be sufficient. 

In the second place it sufficiently appears from the record 
that the heirs were made parties by their individual names, 
as the order in the cause appointing their guardian does 
set out their names and directs sci. fa. to them. 

There is no error. 


PER CURIAM. Judgment affirmed. 


Den on dem of CHARLES MOORE v. N. THOMPSON ef al. 


The operations of building a shed, quarrying rock, erecting a lime-kiln and cut- 
ting wood to burn it for the purpose of making lime on the land in dispute, 
centinued uninterruptly for more than seven years, constitute such @ pos- 
session as will give a good tittle to the person claiming adversely under it. 


The case of Loftin v. Cobb, 1 Jones 406, cited and approved. 


' This was an ACTION OF EJECTMENT commenced before the 
new Constitution, tried before his Honor, Henry, J., upon 
the report of a referee at the last term of the Superior Court 
of HenpErson county. The plaintiff had a judgment, and 
the defendants appealed. The facts are sufficiently stated 
in the opinion of the Court. 
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Merrimon, Fuller & Ashe, for defendants. 
McCorkle & Bailey, for the plaintiff. 


Serre, J. The plaintiff claims title to the lands in 
controversy under a grant from the State issued to John 
Miller in 1834, and it is admitted that he must recover, 
unless the defendants who claim under a grant from the 
State issued to George and Ephram Clayton in 1886 are 
protected by a peaceble, open, uninterrupted and adverse 
possession of seven years. 

The writ issued on the 10th of March, 1860. The facts 
(as found by the referee and stated in his award) are that in 
the month of January, 18538, the defendants put Winfield 
Fletcher in possession of the premises in dispute in order 
“hat he might test a vein of rock on the premises and 
ascertain whether or not it was a lime vein, and if 1t proved 
to be lime to work it; that in January, 1855, he built a 
shed, quarried ‘rock, built a kiln and cut wood to burn it 
on the land in dispute; that in the month of February, 1858, 
he burned the kiln which yielded about five hundred bushels 
of lime, and having tested the quarry and ascertained it to 
be lime, he cut wood and quarried rock on the premises for 
another kiln during the following Spring and Summer, 
leaving his tools in his shed during his absence until the 
Fall of 1853, when he took a written leave from the Claytons, 
which had been promised in January, 1853, and erected 
permanent improvements, and that the defendants have 
been in possession ever since. The authorities on this sub- 
ject are collected and revised with care in Loftin v. Cobb, 
Jones 406, and we deduce from them the principle that the 
possession which will ripen into a title must be indicated 
by such acts as are sufficient to notify mankind that the 
party in possession 1s claiming the land as his own, and 
must be so repeated as to show that they are done in the 
character of owner-and not of an occasional trespasser. 
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The leading idea is that there Shall be notice,to the world, 
so that any one claiming adversely may have an opportunity 
to assert his title. The acts of ownership in this case were 
of a nature calculated to attract more than ordinary notice. 
The discovery of a lime quarry and the working of it, like 
mining operations, from the very nature of things, would be 
discussed throughout the neighborhood, and attract, more 
attention than the ordinary operations of the farm, and the 
acts set forth were so connected and continuous as to con- 
stitute uninterrupted possession in contemplation of law. 

There is error. 

Let judgment be entered here for the defendants. 


Per Curram. Judgment reversed and judgment for defen- 
dants. 


J. L. CARSON v. L. A. MILLS. 


When the complaint in an action for libel says the defendant ** published con- 

' gerning the plaintiff in a newspaper, «&c., a certain article containing the 
false and defamatory matter following,’ &c., it sufficiently avers that the 
defamatory matter was concerning the plaintiff. The article—which is the 
whole article and every part of it—is averred to be concerning the plaintiff, 
and as the whole includes all its parts, the defamatory part must be concern-- 
ing the plaintiff. 


An article in a newspaper containing the following words: ‘No! counsellors 
and friends of the Adairs, (whohad been eonvicted of murder,) I blame not 
an attorney or attorneys for taking fees and defending the most guilty 
criminals as far as the law and respectable evidence will justify in giving 
them a fair trial, but after that, geing to the streets among people, proclaim- 
ing their innocence, trying to influence public opinion, hiring or otherwise 
procuring false-hearted and unprincipled scoundrels to purjure themselves 
by giving affidavits and implicating other, innocent persons to obtain the 
pardon or release of the Adairs. Your slanderous and false charges against 
innocent men must fall to the ground, but they show your unprincipled 
course,” is apparently libelous, 


This was a ctvit action for libel, in which the complaint 
alleged as follows: 
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1. That on the 2d day of July, 1872, the defendant 
maliciously composed and published concerning the plaintiff 
in a newspaper called the Western Vindicator, published at 
Rutherfordton, in Rutherford county, a certain article con- 
taining the false and defamatory matter following, viz: 
“T have learned that the late executed Adairs at the time of 
their execution implicated several young men of this county, 
who are absent, my son among the rest, in that foul and 
most inhuman murder of the Weston family. Now every 
one of these young men, I have no doubt, can prove by the 
best of witnesses, both white and colored, of their where- 
abouts at the very hour when that fiendish murder was com- 
mitted. The counsel and friends of the Adairs have caused 
an affidavit from Govan Adair to be taken of the same effect, 
to be read at the trial of the other Adairs, in order to screen 
the most guilty, in my opinion, among them. No, coun- 
sellors and friends of the Adairs, I blame not an attorney or 
attorneys for taking fees and defending the most guilty crim- 
inal as far as the law and most respectable evidence will 
justify in giving them a fair trial, but after that, going to 
the streets among people, proclaiming their Innocence, try- 
ing to influence public opinion, hiring or otherwise procur- 
ing false-hearted and unprincipled scoundrels to perjure 
themselves by giving affidavits and implicating other inno- 
cent persons to obtain the pardon or release of the Adairs. 
Your slanderous affidavits and false charges against inno- 
cent men must fall to the ground, but they show your un- 
principled course. L. A. MILLS.” 

2. That by means of the said publication the plaintiff was 
injured in his reputation to his damage five thousand dol- 
lars. Therefore plaintiff claims judgment for five thousand 
dollars and costs of suit. 

At the last term of the Superior Court of RurHEeRForp 
county the defendant demurred to the complaint. Ist. In 
that the complaint is too vague, indefinite and uncertain in 
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statement and charge to warrant a judgment against the 
defendant. 2d. In that the matters as charged are not in 
themselves actionable or libelous, and the complaint does 
not set forth and allege any loss or damage to the plaintiff, 
and how sustained. | 

His Honor, Logan, J, overruled the demurrer, and ordered 
the defendant to answer, and he appealed from the order. 


W. P. Bynum, for the defendant. 
Argo & Harris and Busbee & Busbee, for the plaintiff. 


Ropman, J. The ingenious argument of the counsel for 
the defendant has failed to satisfy us that the complaint is 
defective. C.C. P., sec. 124 was intended to do away with 
the refined and subtle distinctions which had found a place 
in the law of pleading in actions for libel. 

When the complaint says that the defendant “published 
concerning the plaintiff in a newspaper, &c., a certain article 
containing the false and defamatory matter following,” &c., 
it sufficiently avers that the defamatory matter was concern- 
ing the plaintiff. The article—which is the whole article 
and every part of it—is averred to be concerning the plaintiff, 
and as the whole includes all its parts, the defamatory part 
must be concerning the plaintiff. 

We think the words set forth are apparently libelous. 

Judgment affirmed, and case remanded to be proceeded 
in, &e. 

Let this opinion be certified. 


PER CURIAM. Judgment affirmed. 
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When an appeal is taken from the final judgment of the Superior to the Supreme 
Court, the whole case is taken up to the latter Court, and if the judgment be 
affirmed, remains there, so that the Judge of the Superior Court has no 
power to set aside the judgment upon the ground of mistake, &c., under the 
133 section of the C, C. P. 


This was an APPLICATION under the C. C. P., sec. 133, 
made to the Judge of the Superior Court of JoNES county, 
to set aside a judgment between the parties upon the ground 
that it had been obtained by a mistake. His Honor, Clarke, 
J., made order to set the judgment aside and granted a new 
trial at the last term of the Court, and the plaintiff appealed. 
The case is sufficiently stated in the opinion of the Court. 


Green, for the plaintiff. 
Haughton and Battle & Son, for the defendants. . 


Reape, J. Ata former term of the Court below there 
had been judgment against the plaintiff, and he appealed 
to this Court, and at Term of this Court there was a 
new trial granted ; and at Spring Term, 1872, of the Court 
below there was judgment for plaintiff, and the defendant 
appealed; and at the June Term of this Court the judg- 
ment was affimed, and judgment here for plaintiff; 67 N. 
©. Rep. 175. 

At Spring Term, 1873, of the Court below, the defendant 
moved to vacate the judement rendered against him at 
Spring Term, 1872, upon the ground of mistake under C. C. 
P. see. 155, and his Honor vacated the Judgment and 
granted a new trial, fron: which the plaintiff appealed to 
this Court. 

In this there was error. There was no judgment below 
which his Honor could vacate. The appeal to this Court 
racated the judgment below, and then there was Judgment 
in this Court at June Term, 1872, in favor of the plaintifft . 
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There being no judgment below to vacate, and his Honor 
having no power to vacate the judgment of this Court, it 
follows that the order below vacating the judgment and_ 
granting a.new trial was erroneous. 

This will be certified. 


Per CuRIAM. Order reversed. 


L. D. CHILDS et al. v. 8. N. MARTIN et al. 


Where two or more Courts have equal and concurrent jurisdiction of-a case, 
that Courtin which suitis first brought acquires jurisdiction of it, which 
excludes the jurisdiction of the other Courts. 


The persons who allege that the judgment had been obtainedin the first action 
by a fraudulent combination and contrivance, instead of bringing a second 
action, in another Court, ought to have made themselves parties to the first. 
action and to have asked as “a motion in the cause”’ to have the judgment 
reheard, and in the meantime for a supersedias, &c. 


This was a crvii Action brought to the Superior Court of 
the county of MrckLensure, in which the plaintiffs com- 
plained of a judgment which the defendants bad obtained 
in the Superior Court of New Hanover county by a fraudu- 
lent combination and contrivance, and they prayed for an 
injunction against it. The case coming on to be heard be- 
fore his Honor, Logan, J, he made an order granting the 
injunction, and the defendants appealed. 


Strange and W. P. Bynum, for the defendants. 
Busbee & Busbee, and H. W. Guion, for the plaintiffs. 


Pearson, C. J. “The ruleis where there are Courts of 
equal and eoncurrent jurisdiction, the Court posseses the 
case in which jurisdiction first attaches.” Merrill v. Lake, 
16 Ohio, 378, | 
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This rule is so consonant with reason, and the necessity 
for such a rule in order to prevent confusion and conflict of 
jurisdiction is so obvious, that further comment is unneces- 
sary, and we will simply refer as a matter, within the know- 
ledge of every member of the profession, to the deplorable 
condition of things in the State of New York, resulting 
from a violation of this rmle exhibited in the newspapers 
under the title of the “Erie Row.” 

The Judge of the Superior Court of the county of New 
Hanover was possessed of the case. Suppose the judgment 
before him was obtained by a fraudulent combination and 
contrivance between the bondholders and the President and 
directors of the Wilmington, Charlotte and Rutherford 
Railroad Company, the plaintiffs in this action were at 
liberty to make themselves parties to the action in New 
Hanover, and to ask as “a motion in the cause” to have the 
judgment reheard, and in the meantime for a supersedias of 
the order of sale. 

Instead of pursuing this regular and orderly mode of 
proceeding, the plaintiffsin this action adopt the erratic and 
unprecedented course (except that exhibited in the “Erie 
Row”) of bringing another action before the Judge of the 
Superior Court of the county of Mecklenburg, and actually 
obtain an injunction not only against the parties to the 
action in the; Superior Court of New Hanover but against 
the commissioners appointed by that Court, and ordered to 
make sale, and the result is this, if the commissioners obey 
the order of the Superior Court of New Hanover they are 
in contempt of the Superior Court of Mecklenburg, and if 
they obey the order of the latter Court, there is a contempt 
in regard to;the,former. “ Reductio ad absurdum.” 

The order appealed from is reversed, as improvidently 
granted, and the action is dismissed for want of jurisdiction. 

This opinion will be certified. 


Par Curiam. Order reversed and action dismissed. 
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STATE on rel, of SILAS N, MARTIN ef al. v. WILLIAM SLOAN et al. 


- Awageneral rule the Supreme Court will not. decide a case where nothing but 
the question of costs isinvolved; but if some important substantial right be 
involved an exception will be made and an opinion given, 


In an application for an injunction, an affidavit for it made by a person nota 
party, that what he has stated in the complaint as of own knowledge istrue, 
&c., is insufficient, because not being a party he has stated nothing. 


A. bond for $5,000 given by a party upon obtaining an. injunction, and one for 
$10,000 given by a receiver upon being appointed such, are palpably insnuffi- 
cient where several hundred thousand dollars are involved in ‘the issue. _ 


This was a CIVIL ACTION in which an injunction was ap- 
plied for and granted by his Honor, Logan, J.,.at MEcKLEN- 
BURG, in December, 1870, and which was brought to the 
Supreme Court upon the appeal of the defendants. The 
case with reference to the points decided will sufficiently 
appear in the opinion of the Court. 


Guion, for the defendants. 
W. P. Bynum, Dowd and Attorney General Hargrove for the 
plaintiffs. ) 


‘Reapg, J. It was stated at the Bar that the Wilmington, 
Charlotte and Rutherford Railroad having been sold, neither 
party has any interest in the case except as to cost. When 
that is the case we are not in the habit of deciding the. case. 
After the emancipation of the slaves we declined to try any 
case involving title to a slave. And we put the cases off the 
docket. Suppose parties at the beginning of a suit and in 
the pleadings were to admit that they had no rights in- 
volved, but that they would carry on the suit to see which 
could make the other pay costs, of course we would not 
try it. Upon the supposition, however, that there is in this 
case some substantial right to be litigated, we have no_hesi- 
tation in saying that the granting the injunction and the 
appointment of a receiver wereimprovident. The affidavit 
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of Fremont is wholly.insufficient. He swears that what he 
has stated in the complaint as of his own knowledge is true, 
and what he has stated not of his own knowledge he be- 
dieves to be true, whereas he has eee nothing at all, not 
being one of the plaintiffs. 

And again, the bond for the injunction, $5,000, and the 
bond of the receiver, $10,000, were palpably insufficient. 
There were probably several hundred thousand dollars in- 
volved. 

There is error in the orders appealed from. Let this be 
certified. 


PER CURIAM. Order reversed. 


B. C. MCMILLAN, Adm’r., v. NEILL McNEILUE et ai, 


Ajmder the former system if an equity cause was set. down for hearing upon the 
bill, answer, proofs, reports, accounts, exceptions, &e¢,, the Chancellor might 
himself find the facts and pronounce the law thereupon, and was not bound 
to adopt the facts reported by the clerk and master, nor to confirm bis 
report, though no exceptions were filed thereto. 


This was a SUIT IN EQUITY, commenced under the former 
system, in which a decree was made by Buaton, J, at the 
Spring Term, 1873, of the Superior Court of Ropgson 
eounty, from which there was an appeal by the defendant. 
‘Khe case is sufficiently stated in the opinion of the Court. 


W. McL. McKay and N. McLean, for the defendant. 
Leitch and N. A. McLean, for the plaintiffs. 


Reape, J. This was an original bill in equity com- 
menced before the a and governed by the old rules of 


practice. 
a 
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It was referred to the clerk to take an account of the 
matters in controversy and report. The clerk reported a 
balance against the defendant of $168. The defendant 
filed exceptions, some of which were sustained, and it was 
referred again under instructions. The second report found 
the balance in favor of the defendant some $800. And no 
exceptions were filed by the plaintiffs. The usual course in 
such cases is to confirm the report and decree accordingly. 
The case was, however, set down for hearing upon the bill, 
answer, proofs, reports, accounts, exceptions, &c., taken in 
the cause, and the Court declares that there is nothing due 
either way to either party ; and after declaring the rights of 
the parties, and how their business shall be conducted in the 
future, directs that each party shall pay half the cost. And 
from this the defendant appeals. 

The question is, whether his Honor.had the‘power to find 
and declare the facts and decide the law, or was he obliged 
to adopt the facts reported by the clerk, and to confirm his 
report in the absence of exceptions? 

Under the former equity practice the Chancellor finds the 
facts and declares the law. “For the working out of details” 
he might refer to the master, or submit issues to a jury. 
But this was not to conclude, but to aid him. And the whole 
case was still under his control, with the little or much aid 
thus afforded by the report. Daniel’s Ch. Pr. 

We see no error in his Honor’s finding of the facts or in 
his conclusions of law. | 

There is no error. 


PER CURIAM. Decree affirmed. 
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H. P. WHITEHOURST, Trustee of S. E. CON EN v. ELIZA B. GREEN, Ex’r. 


A perpetual injunction against issuing an execution on a judgment at law, 
granted upon motion and affidavits is erroneous. It is not in aecordance with 
any allowable mode of proceeding under the old system or the new, 


This was a MOTION for a perpetual injunction against the 
issuing of an execution on a Judgment at law, heard upon 
affidavits by his Honor, Watts, J, at the last Superior Court 
of CRAVEN county. 

The judgment had been obtained in a suit commenced 
before the adoption of the C. C. P., upon a bond given by 
the defendant’s testator to one Adolphus Cohen, and by him 
assigned to the plaintiff On the trial of that suit the de- 
fendant’s counsel contended that the bond was given for the 
purchase of a lot of land which the plaintiff’s assignor had 
contracted to sell to the defendant’s testator, and to which 
the obligee in the bond had no title. The plaintiff’s coun- 
‘sel objected to the evidence offered to prove the defense, 
saying that it was of an equitable nature, and could not be 
admitted in a trial at law under the old practice. The 
Judge, however, admitted the evidence, but the jury found 
a verdict for the piaintiff, upon which he had a judgment. 

The motion for a perpetual injunction against this judg- 
ment founded upon affidavits, was granted by his IHonor, 
and the plaintiff appealed. 


No counsel appeared for the plaintiff in this Court. 
flaughton, for the defendant. 


Pearson, C.J. This case presents errors, irregularities 
and informalities such as we had not supposed could occur 
in January, 1873—after the profession were presumed to have 
become somewhat familiar with the workings of the C. C. P. 

The action was commenced before the adoption of the 
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C. C. P., and as an existing suit was to be conducted up to 
final judgment according to the old mode of procedure, con- 
sequently his Honor erred in holding “ that any equitable 
defense was admissible to defeat the action on the note.” 
But this error is corrected by the verdict in favor of the 
plaintiff for the amount of the note and interest. 

We assume from the subsequent action that the plaintiff 
had judgment on the verdict, and we assume also that the 
amendment offered by the counsel of defendant, to the state- 
ment of the case made out;by the counsel of the plaintiff, 
was accepted ; but there is no entry to that effect, and we must 
remind the gentlemen of the Bar that such want of atten- 
tion to the formal mode of procedure is the source of much 
perplexity and embarrassment to this Court. Counsel are 
paid for this labor, and ought to devote it to the preparation 
of their cases. 

Making an order, decree or judgment, by whatever name 
it may be called, for a perpetual junction against issuing an 
execution on a judgment at law, heard upon a motion and 
affidavits, is a proceeding without precedent in the annals of 
judicial procedure in any Court claiming an English origi- 
nal. 

Under the old system the course was to file an original 
‘pill in equity praying for a decree that the contract of pur- 
‘chase be resciaded, on the ground that the vendor could 
not make title, and in the meantime for an injuction until 
the final hearing. ~ 

Under C. C. P. the course is a civil action commenced by 
summons and a complaint demanding judgment that the 
contract of purchase be rescinded, and for a restraining 
order and an injunction on notice until the final hearing. 

Our surprise that the learned Judge should have granted 
a perpetual injunction on motions and affidavits, is only 
equaled by our surprise that the learned counsel should 
haye made the motion. We are unable to account for a 
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proceeding so irregular and unprecedented except on the 
supposition that as the action on the note was under the 
old mode of procedure, his Honor and the counsel took it 
for granted that in this state of transition all forms might 
be disregarded. It may be that the order for a perpetual 
injunction meets the merits of the case, but that cannot 
warrant a departure from all forms and precedent, either 
under the old or the new mode of procedure. 

Order of the Superior Court granting the motion for a per- 
petual injunction reversed. 

This will be certified to the end that a motion for a per- - 
petual injunction be refused without prejudice to the right 
of the defendant to demand a rescission of the contract of 
purchase according to the course of the Court, and in the 
meantime for a restraining order and injunction on notice. 

Error. 


PER CURIAM. Judgment reversed. 


SETZER and RHODES, Adm’rs v. J. G. LEWIS, Adm’r, et al. 


An action commenced before the adoption of the C. C. P. in the name ofan ad- 
mibnistrator de bonis non on a bond given to the first administrator as such, 
may be sustained, although such administrator de bonis non has paid it over 
to one of the next of kin of the intestate in a settlement of the estate with. 
him, and has taken his receipt therefor, 


The case of Hure v. Eure, 3 Dev, 206, cited and approved, 


This was an ACTION OF DEBT brought before the adoption 
of the C.C. P., and tried at the Spring Term, 1873, of the 
Superior Court of the county of Gasron, before his Honor, 
Logan, J. 

On the trial the plaintiffs had a verdict and judgment, 
and the defendants appealed. The facts of the case are suffi- 
ciently stated in the opinion of the Court. 
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W. P. Bynum and Schenck, for the defendants. 
Busbee & Busbee and J. H. Wilson, for the plaintiffs. 


SertLe, J. This action was brought in 1867, before the 
adoption of the Code of Civil Procedure, by Sitzer and 
Rhodes, the administrators de bonis non of Peter Rhyne, 
upon a bond given to Daniel Rhyne, deceased, as executor 
of Peter Rhyne. | 

It appears from the record that Setzer and Rhodes, into 
whose hands the bond had fallen upon the death of Daniel 
Rhyne, the executor, had delivered the same, without in- 
dorsement to Barbara Froneberger, a daughter and distrib- 
utee of Peter Rhyne, before this suit was brought as a pay- 
ment of her distributive share of said Peter Rhyne’s estate, 
and took her receipt for the amount thereof as a voucher, 
which they used in the settlement of the estate of Peter 
Rhyne. 

The defendants contends that the bond sued on having 
been distributed as cash, it amounted to an administration 
thereof so far as Peter Rhyne’s estate is concerned, and that 
therefore the plaintiffs had no right to bring the action. 

We do not regard the question as an open one. It 1s fully 
discussed in Eure v. Eure, 3 Dey. 206, and decided adversely 
to the views of the defendants. It is true there is a very 
able dissenting opinion in that case by Rurrin, J., but we 
are not inclined to disturb a decision which is in conso- 
nance with reason, and has met, as we believe, with the ap- 
probatior of the profession. The counsel for the defendants 
attempted to distinguish this case from Hure v. Kure, supra., 
upon the ground that this bond had been administered, 
and no longer constituted a part of Peter Rhyne’s estate. 

It is true that the administrators de bonis non had passed 
the bond to Barbara Froneberger and taken her receipt for 
the same as cash, and the administrators de bonis non became 
trustees for her, and there was a tacit condition annexed to 
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the transfer that Barbara Froneberger should have the use 
of their names for the collection of the same. 

They had received the benefit of her receipt in the settle- 
ment of the estate of Peter Rhyne, and on the othef hand 
she was to have the use of their names to enforce this evi- 
dence of a debt which she had received from them. 

Had they attempted to dismiss the suit, a Court of Equity 
would have enjoined them from so doing, and compelled 
them to allow the use of their names. 

A further discussion of the matter and a review of the 
authorities pro and con would be of no practical use, since 
the Code of Civil Proceedure, title V, has declared who 
shall be the parties to every civil action. 

There is no error. This will be certified, &e. 


PER CURIAM. Judgment affirmed. 


JAMES F, LATHAM v. NOAH BELL. 


Where an administrator wastes the personal assets and does not apply them to 
the payment of the debts of his ‘intestate, and then is removed for miscon- 
duct and another person is appointed administrator de bonis non, the latter 
must sue on the bond of the former administrator, if the sureties thereon are 
solvent, before he can apply by petition forthe sale of the land of the in- 


testate. 
‘The case of Badger v. Jones, 66 N. C, Rep. 305, cited and approved 


This was a PETITION by an administrator de bonis non to 
sell real estate for the payment of the debts of the intestate. 
The defendant, Noah Bell, was made a party and opposed 
the petition, and the case was brought in a regular manner 
before his Honor, Moore, J., at the Spring Term, 1878, of the 
Superior Court of Braurorr county, where the following was 
submitted to him as a case agreed: 
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In the year 1869 Aquilla Davis died intestate, leaving 
real property, and also personal property sufficient to pay 
his debts. On the 7th December, 1860, R. D. Davis was ap- 
pointed administrator and took possession of the personal. 
property sufficient to pay the debts of his intestate as was 
shown by an inventory returned to the Probate Court, on 
4th day of January, 1871. R. D. Davis wasted the personal 
property by not applying it to the payment of debts. He is 
also sole heir and distributee of Aquilla Davis, and to him. 
descended the land described in the petition, and he within 
two years after the death of his intestate and ancestor, to- 
wit: on the 7th day of January, 1870, sold the land to the 
defendant, Noah Bell for valuable consideration, the sale 
being bona fide and for value. R. D. Davis, gave bond 
upon taken out letters of administration. On the 16th of 
January, 1871, the said Davis was removed from his office 
of administrator for waste and mismanagement, and the 
petitioner was appointed administrator de bonis non of the 
said intestate, and then filed this petition to sell the land for 
the purpose of paying the intestate’s debts. His Honor de- 
cided that the point raised by the interpleader, Noah Bell, 
viz: that the plaintiff should have first proceeded on the 
bond of the former administrator, or have alleged its in-. 
solvency, before the land could be subjected to the payment 
of the intestate’s debts was good, and dismissed the petition 
at the costs of the plaintiff, from which judgment he ap- 
pealed. | 

Warren & Carter, for the plaintiff. 

Satterthwaite & Brown, for the defendant. 


Reavz, J. In Badger v. Jones & Watson, 65 N.C. Rep. 
305, it is said that “ for devastavit on the part of the previous. 
administrator, the administrator de bonis non ought to re- 
cover the value of the goods and effects wasted by an action 
on the bond of his predecessor.” That is decisive of this. 
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case. It is true that in the case cited the administrator de 
bonis non was allowed to sell the land without a suit upon 
the bond for the ‘devastavit of personal property; but that 
was put expressly on the ground thatthe sureties to the 
bond were insolvent, which is not alleged in the case be- 
fore us. 

There is no error. 


Per CuRIAM. Judgment affirmed. 


WILSON & MILLER »w, J. W. DERR. 


The rule that when a contract has been reduced to writing, no evidence of its 
contents is admissible except the writing itself, is confined to contracts, and 
does not extend to receipts on the payment of money, unless they contain 
something more, so as to amount to contracts, 


If a plaintiff offer in evidence a receipt which he had given to the defendant, 
and which he had obtained from the defendant upon a notice to him to pro- 
duce it on the trial, he is not hereby precluded from showing that the receipt 
had the words “in full” init when it was given, but that they had been 
since obliterated. 


The cases of Smith v. Brown, 3 Hawks, 580; Matthis v. Matthis, 3 Dev. & Bat., 60; 
Dunn v. Clements, 7 Jones, 58; Spencer v. White, 1 Ired., 236, and Stith v. 
Lockabiitl, 68 N. C. Rep. 227, cited and approved. 


This was a clvit action to enforce a mechanics’ lien | 
tried at the Spring Term, 1873, of the Superior Court of 
LINCOLN county, before his Honor, Logan, J. 

On the trial, the plaintiff had a verdict and judgment, 
and the defendant appealed. The case is sufficiently stated 
in the opinion of the Court. 


W. P. Bynum, for the defendant, made the following 
points: | 

1. The construction of a written contract is for the Court, 
and not for the jury. Brown v. Hatton, 9 Ired., 327; Fesper-~ 
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man v. Parker, 10 Ired., 283; Sizemore vy. Morrow, 6 Ired., 53; 
Collins v. Benbury, 5 Ired., 118. | 

2. If a party mmirodues in evidence a writing to claim a 
benefit or advantage under it, he cannot impeach it any 
more than he can his own witness. Here he makes the 
writing his witness, and then introduces other witnesses to 
prove that his own witness has been bribed, or is committing 
perjury. 1 Stark. on Ev. 147; 1 Greenl. on Ev. sec. 276, 
277, note to sec. 280. If a witness be examined upon a col- 
lateral matter, evidence will not be admitted to disprove it 
in order to discredit the witness. United States v. White, 5 
Cr. C. C. 38, (Bright’s Dig. p. 409.) 

3. Whether there was spoliation of a deposition offered 
in evidence is a question for the Court to be decided on 
inspection, and it is error to submit the same to the Jury. 
Stith v. Lockabill, 68 N. C. Rep. 227. 


Schenck, for the plaintiffs. 


Ropman, J. The plaintiffs complain that defendant was 
indebted to them in $407.12, due the 1st of December, 1871, 
for work done, that defendant paid them $102 in cash, 
and had an account against them for $37.47, which they 
allowed as a further deduction, leaving a balance ewe of 
$267.65 for which they claimed judgment. 

Defendant denies that he owes plaintiffs, and for e second 
defence, by way of counter claim, says that plaintiffs owe 
him $12 for the board of their horse, and $75 damages for 
breach of contract in not finishing the work by the time 
agreed on. 

The only matter in controversy which need be noticed 
was the counter claim. Plaintiffs alleged that when defen- 
dant presented his account for $37.47 which they allowed, it 
was agreed by defendant that he had no other claim against 
plaintiffs. For the purpose of proving this, they required 
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defendant to produce a receipt which they had given him 
upon the partial settlement before had, and upon its being 
produced, they gave the receipt in evidence, they then 
offered, and were allowed to give in evidence that when the 
receipt was given, it contained the words “in full” as 
applied to defendant’s account, and that those words had 
been since obliterated. Defendant excepted to the reception 
of his evidence. The plaintiffs were under no necessity, 
although they were at liberty to introduce the receipt in 
support of their view of the nature of the settlement. The 
rule that when a contract has been reduced to writing, no 
evidence of its contents is admissible, except the writing 
itself, is confined to contracts, and does not extend to receipts 
on the payment of money, unless they contain something 
more, so as to amount to a contract. Smith v. Brown, 3 
Hawks, 580. 

Having introduced it, we know no reason why they were 
not at liberty to show what it contained when given, and 
that some words had since been obliterated. A party who 
sues upon a bond which has apparently been altered may 
show that the alteration was made by the obligor or by 
accident. DMatthis v. Matthis, 3 D. & B., 60; Dunn v. Clements, 
7 Jones, 58. | 

It is true that a party who has introduced a witness can- 
not afterwards impeach his general character, although he 
may show that he was mistaken in a part-of his testimony. 
Spencer v. White, 1 Ired. 236. 

But there is no analogy by which this rule can be 
extended to embrace a case like this. The writing which 
the plaintiffs made their witness, was the writing which they 
signed, and as they signed i, and it was fer the purpose of 
showing what this was that they offered the evidence 
objected to. Stith v. Lockabill, 68 N. C. Rep. 227 has no 
bearing. In that case a deposition was offered in evidence 
from which it was contended that apparently a portion had 
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been torn off, and it was objected to on that ground. The 
Judge let it go to the jury to find whether any part had been. 
torn off or not, and if it had been to disregard it. Clearly 
the Judge must pass on the competency of evidence; but in. 
that case he left that question to the jury. 

Here, evidence of the original form of the receipt was 
competent, and also evidence of the obliteration, and the 
Judge received them. The effect of the evidence and the 
bearing of the receipt on the question at issue was with 
equal propriety left to the jury. 

There is no error. 


Per CURIAM. Judgment affirmed. 


STATE on the rel. of FELL & BROTHER v, JAMES A. PORTER et al, 


A Justice of the Peace has no jurisdiction under the Constitution, Art. 4, sec. 15 
and 33 of a suit on a constable’s bond, the penalty of which is more than $200, 
although the damages to be assessed are less than that sum, and the Act of 
1869-’70, chap. 169, sec. 13, cannot be allowed the effect of conferring such juris- 
diction. 


Ji seems that as against the officer alone a Justice of the Peace has jurisdiction 
of a suit for a sum less than $200 collected by the plaintiff and not paid over. 


This was an ACTION on his official bond against the de- 
fendant, Porter, as constable, and his sureties to recover the 
sum of $66.19, which he had collected and failed to pay 
over to the plaintiffs. | 

The penalty of the bond was five hundred dollars, and 
the plaintiffs demanded judgment against the, defendants 
for the sum of five hundred dollars, and for costs of suit. 

The defendants demurred to the complaint upon the 
ground that the plaintiffs claimed that the sum of $66.19 
had been collected and not paid over, and that therefore 
their demand was for less than two hundred dollars, and 
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the suit ought to have been brought before a Justice of the 
Peace. In support of their demurrer his counsel relied on 
the Act of 1869-’70, chap. 169, sec. 18, whereby it is provi- 
ded that when any constable or other officer shall have re- 
ceived any money by virtue of his office, and shall fail to 
pay the same to the person entitled to receive it, a Justice 
of the Peace may issue a summons against him and his 
sureties, whether he be in office or out, and gave judgment 
for any sum demanded not exceeding two hundred dollars, 
notwithstanding the penalty of the bond sued on. 

His Honor, Albertson, J., at the June Term, 1873, of the 
Superior Court of Waxe County sustained the demurrer, 
and gave a judgment dismissing the suit, from which the 
plaintiff appealed. 


Moore & Gatlin, for the plaintiffs. 
L. W. Barringer, for the defendants. 


Pearson, C.J. The jurisdiction of the Superior Courts 
and of J ustices ‘of the Peace is fixed by the Constitution, 
Art. 4, secs. 15; 33. It follows that the General Assembly 
has no power to make any change in reference thereto, and 
the Act, ch. 169, sec. 13, Acts of 1869-’70, relied on by the 
defendants’ counsel, can only be allowed the effect of being 
a. legislative expression of opinion concerning the construc- 
tion of these two sections of the Constitution. 

The question depends upon the meaning of the words, 
“a civil action founded on contract, wherein the sum de- 
manded shall not exceed two hundred dollars.” Here we 
have a bond for five hundred dollars, to be void if certain 
conditions are complied with, otherwise to be of full force. 
It. is agreed there has been a breach of the condition, so that 
according to the common law, the plaintiff was entitled to 
judgment for $500. True, says the counsel of defendants, but 
by 8 and 9 Will. and Mary, in actions on bonds with con- 
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dition, the plaintiff may (construed to mean “ shall”) suggest 
breaches and have the damages assessed, and that amount 
is the sum demanded. To which it is replied, the plaintiff 
has judgment for the amount of the bond, the execution to 
be satisfied by payment of the damages assessed and costs, 
but the bond is merged in the judgment, which stands as 
a security for any further breach, that may from time to 
time be suggested, until the judgment is satisfied. Rejoin- 
der, that is so in regard to a common law bond, but this is 
an official bond which is not merged in the first judgment. 
Rev. Code, chap. 78, sec. 1. This is met by the fact thatthe 
statute provides that no judgment shall be taken upon an 
official bond, after “the whole penalty shall have been re- 
covered,” and how can this matter be considered by a Jus- 
tice of the Peace, except upon a plea of payment or satis- 
faction of the whole penalty of the bond, which of necess- 
ity brings before him a contract, where the sum demanded 
exceeds two hundred dollars? It may be conceded that as 
against an officer who receives money and fails to pay 1t on 
demand, there is an implied contract, and the amount, if it 
do not exceed $200, may be sued for as “money had and 
received to plaintiffs’ use.” This would be on a principle of 
the common law, and not by force of the Act of 1869-’70 ; 
_ but in regard to the sureties there is no implied contract, 
and no other contract save that which is set out in the bond, 
to-wit: an obligation to pay $500, subject to conditions, &c. 

We do not concur in the opinion of his Honor, and sup- 
pose he was misled by the practice under the old system of 
taking summary judgments upon official bonds on notice, 
where money had been collected and not paid over on de- 
mand. Rev. Code, ch. 78, sec 5. But under that practice 
the judgment was entered for the amount of the bond, the 
execution to be satisfied on payment of the sum collected 
and costs. 
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There is error. This will be certified to the end that the 
demurrer be overruled, and judgment be entered that plain- 
tiffs recover according to the course of the Court. 


PER CURIAM. J udgment reversed and judgment for 
vlaintiff. 


STATE v. WiLLIAM H. HARRISON. 


Where an indictment charged the forgery of the name of a firm with intent to 
defraud two persons whose names were stated, but it was not alleged that, 
they composed the. firm, and the testimony proved the forgery with an in- 
tent to defraud the firm, but it was not proved that the two persons named 
composed the firm, held that the allegations of the indictment were not 
proved, and that it’ was error in the count to charge otherwise. 


This was an INDICTMENT for forgery tried at the January 
Term, 18738, of theSuperior Court of New HANOVER county, 
before his Honor, Russell, J. The charge was for forging a 
due bill in the following words: “Due to William H. Har- 
rison for filling of rosin and storing of sprirts $50, payable 
25th of August, WILLIAMS & MURCHISON, 
with intent to defraud one George W. Williams and one 
Daniel M. Murchison, against the form of the statute in such 
case made and provided, and against the peace and dignity 
of the State.” 

On the trial a witness for the State said that he saw the 
defendant with the due bill referred to in the bill of indict- 
ment at the office or store of Williams & Murchison. 

This or some other witness spoke of such a firm as Wil- 
liams & Murchison, but no witness mentioned the names of 
George W. Williams or Daniel M. Murchison. The defen- 
dant’s counsel prayed the Court to instruct the jury that the 
State was required to prove the intent as charged in the 
bill of indictment, and that there was no evidence to show 
that the defendant intended to defraud George W. Williams 
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and Daniel M. Murchison. His Honor refused the instruec- 
tion, and said that there was some evidence to be left to the 
jury. The jury were instructed that if the State had not 
shown the intent to defraud the individuals named in the 
bill of indictment, the defendant was entitled to a verdict of 
not guilty, but that there was evidence (it being that above 
mentioned) to be left to the jury, and that they might infer 
if they thought proper to do so, that the individuals men- 
tioned as a firm by the witness were the same as these named 
in the bill of indictment. 


No counsel for the defendant. 

Attorney General Hargrove and Solicitor Cantwell, for the 
State referred to State v. Britt, 3 Dev. 122; State v. Morgan, 2 
D. & B. 348. | 


Reape, J. The indictment charges that the defendant 
forged the name of the firm of Williams & Murchison with 
intent to defraud George W. Williams and Daniel M. Mur- 
chison. And there was evidence tending to show that he 
did forge the name of the firm with intent to defraud the 
firm, but there was no evidence that George W. Williams 
and Daniel M. Murchison were the individual members of 
the firm, and therefore there was no evidence that the intent 
was to defraud George W. Williams and Daniel M. Murchi- 
son. And his Honor ought so to have charged the jury im 
response to the prayer of the defendant. His refusal to do so 
was error, for which there must be a venire de novo. 

Let this be certified. 


Per CuRiAM. Judgment reversed. 
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GILBRAITH & CO., v. L. LINEBERGER & CO. 


If a manufacturing company Knowingly permit a person to sell goods in a store- 
house with their name overthe door, though inatown distant from their 
piace of business, it is a circumstance which taken with others, such as that 
he sold their manufactured jarticles, and bought bacon and other country 
produce for them, must be considered as tending to prove the fact that he 
was acting as their agent, 


When one permits another to hold himself out to the public as his agent to seu 
and buy certain kinds of goods for him, heis bound by theacts and contracts 
of such agent within the scope of his authority, but that authority does not 
extend to the borrowing of money or buying clothes for himself 


If one buy goods of a manufacturing company from time to time, and sell them 
on his account, the company not participating in his profits, nor being 
liable for his less, it Goes not afford the slighest evidence of a parinership 
between him and the company. 


This Was & CIVIL ACTION to recover the balance of an 
aecount, tried before Logan, J, at the last Term of ee 
Superior Court of Gaston county, where the defendants 
obtained a verdict and judgment, and the plaintifis a st 7 
The facts necessary to a proper understanding of the ques- 


¥ > 


tions tecided sufficiently appear in the opinion - the 


Vanes & Burwell, for the plaintifis. 
WP. Bynun ina Scnenck, for the defendants. 


Pearson, C. J. The plaintiffs were entitled to the frst 
ction asked for. Having “ Lineberger & Co.” over his 
store door was some evidence that Fleming was the agent of 
the poner to seil their cotton yarn and sheeting ome 
that fact together with the fact that Mason, an avowed agent 
of the ated from time to time delivered oo yarn 
and sheeting to Fleming by the wagon load, and received 

from him return loads 68 bacon, lard and ouhes country 
produce, that this country produce was procured by Fleming 
as the agent, and in the name of the defendants, and that 
one of the defendants had visited Greenville and of course 

10 
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knew how things were being don some evidence that 
Fleming was the agent of the cweirins to buy country 
produce for them. So his Honor erred in refusing to instruct 
the jury that if the defendants permitted Fleming to hold 
himself out to the public as their agent, that constituted an 
agency, and “ Fleming’s acts done within the scope of the 
business in which he was engaged” were binding on the 
defendants. But upon examining the plaintiffs’ account, 
which is a part of the complaint, we find but three items of 
country produce furnished, to-wit: bacon and flour, in all 
$118 ; and one credit for feathers received $175 on the 12th of 
November, 1860, leaving a balance at that date of $57 in 
the defendants’ favor. ) , 

After this, plaintitis let Fleming have, November 19th, 
cash, $75; November 29th, cash, $60.59; December 12th, 
one overcoat, $10.50. In this way, the balance is put 
against defendants. There is no proof whatever that the 
defendants permitted Fleming to hold himself out as their 
agent, to borrow money or to buy ready-made clothing, and 
if his Honor had charged as requested, that the acts of 
Fleming done within the scope of the business bound the 
defendants, this would have excluded the cash items and 
the over-coat, and left the balance in favor of defendants, as 
the credit for feathers had been entered before this latter 
dealing. | | 

It is clear therefore that the plaintiffs could not have been 
prejudiced by the error of the Judge, and on the whole, the 
verdict meets the justice of the case, and we are not at 
liberty to disturb it. | 

His Honor did not err in refusing to charge that the 
evidence established a copartnership between the defendants 
and Fleming. There is not a single feature of a co-partner- 
ship presented by any view in which the matter can be 
looked at. 

There is no community of interest in “the profit and loss.” 
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The defendants sold the yarn and sheeting to Fleming at 
factory prices, received country produce in payment, and 
had no concern whatever with the subsequent disposition 
that Fleming might make of the yarn and sheeting; if he 
sold at a higher price, it was his gain; if obliged to sell for 
a less price, it was his loss; in short, there is nothing in the 
evidence to give color to the suggestion of a copartnership. 
The matter will not admit of discussion. 
No error. 


PER CURIAM. Judgment affirmed. 


STATE v, JOSEPH BAKER. 


Where, on a trial of a white man for the murder ofa negro, the Solicitor for the 
State in the closing argument stated tothe jury that he had been informed 
that there was a general feeling and purpose among the white citizens of the 
county, which had been pretty generally expressed during the trial, that no 
white man wasto be convicted for killing a negro until a certain negro should 
be convicted for killing a white man inthe county,and that he referred to 
the rumor not to create a prejudice in the minds of the jury against the pris- 
oner, but to remove all prejudice from their minds opposed to & fair, manly 
and independent verdict according to their oaths, and tothe lawand testi- 
mony in the case: It was held, That the prisoner had no ground for com- 
plaint against the remarks ofthe Solicitor as being improper for the oeca- 
sion. 


A prisoner has no right to an instruction from the Court that if the jury do not 
believe the testimony of two named witnesses he is entitled to an acquittal, 
when the case stated shows that there were other witnesses who gave mate- 
rial testimony tending to prove his guilt. 


‘The case of Jenkins v. N.C. Ore Dressing Co., 63 N.C. Rep. 563, cited and approved. 


INDICTMENT of a white man for the murder of a negro, 
tried before Logan, J., at the last (Spring) Term of the Su- 
perior Court for MEcKLENBURG county. 

Upon the trial the prisoner was found guilty and appealed 
from the sentence of death which was pronounced upon 
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him. The facts are sufficiently stated in the opinion of the 
Court. 


J. H, Wilson & Son and W. H. Bailey, tor tne prisoner. 
Attorney General Hargrove, for the State. 


SeTrLe, J. The first exception of the prisoner, who is a 
white man, charged with the murder of a negro, is, “that 
the Solicitor for the State in his concluding argument to 
the jury, and in reply to the argument of the prisoner’s 
counsel, stated to the jury that he had been informed by a 
number of persons during the progress of this trial, that 
there was a general feeling and purpose among the white 
citizens of the county, which had been pretty generally ex- 
pressed during the trial, that no white man was to be con- 
victed for killing a negro until a certain negro (meaning 
Lee Dunlap) was convicted for the murder of a white man 
by him in this county—that he referred to this rumor, not to 
create in the minds cf the Jury a prejudice against the priso- 
ner, but to remove all prejudice from their minds opposed to 
a fair, manly and independent verdict according to the oath 
they had taken, and to the law and testimony in the cause,” 
and that his Honor being requested to instruct the jury 
that the remarks of the Solicitor were extraneous to the 
testimony in the cause, and should be disregarded by them, 
failed to do so. 

“Tt may be laid down as law, and not merely diseretion- 
ary, that where the counsel grossly abuses his privileges to 
ihe manifest prejudice of the opposite party, it is the duty 
of the Judge to stop him then and there. And if he fails 
to do so and the impropriety is gross, it is good ground for 
anew trial.” : | | 

It is difficult to lay down the line farther than to say, 
that it must ordinarily be left to the discretion of the Judge 
who tries the cause, and this Court: will not review his dis- 
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cretion, unless it is apparent that the impropriety of counsel 
was gross and well calculated to prejudice the jury. Jenkins: 
v. NV. C.:Ore Dressing Co., 65 N. C. Rep. 568. 

We cannot know that the remarks of the Solicitor in the 
case before us were improper. They certainly import a 
grave charge upon a portion of the people of Mecklenburg 
county. But if untrue, they were calculated to arouse the 
indignation of the jury against the Solicitor and the cause 
he was pressing, and thereby prejudice the cause of the 
State instead of the prisoner. But if true, the course of the 
Solicitor, so far from being reprehensible, is to be com- 
mended. 

If such a diseased sentiment as he portrays pervades any 
portion of a community, it poisons the very fountain of jus- 
tice, and calls for the denunciation of all good men as well 
in Court-houses as out of them. Trials would be but the 
merest mockeries in communities where such a feeling ex- 
ists, if it cannot be spoken of and rebuked. 

2. The prisoner’s counsel asked his Honor to instruct the 
jury that if they did not believe the testimony of Henry 
Severs and Dorcas Alexander the prisoner was entitled to a 
verdict of acquittal. The prisoner was clearly not entitled 
to this charge. Several witnesses had been examined on be- 
half of the prosecution and also of the defense, who testified 
to many material facts, and it would have been error had 
his Honor made the case turn upon the testimony of these 
two witnesses. 

The prisoner being told by Severs to let the deceased 
alone, that he (Severs) could manage his own house; the 
prisoner having a knife about 12 o’clock that day ; his wash- 
ing his hands shortly after the fatal stab ; his being told that 
if he stabbed the deceased he had better “git;” and his 
leaving and running across a field; his subsequent flight 
when parties approached to arrest him; his having a knife 
in his possession when arrested with discoloration upon it; 
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which witness thought was blood ; his having purchased a 
knife a short time before like the one found upen him, and 
his attempt to show that he had no knife that day, waré all 
facts testified to by witnesses other than the twoupon whose 
testimony his counsel asked his Honor to make the case de- 
pend. 

And further, the witness, Cross, introduced by the pris- 
oner, testified that when the deceased was cursing another 
colored man about some whiskey, the prisoner “spoke up 
and said, you must not talk that way for there are white 
men in the house,” and when the same witness passed the 
prisoner’s house a half an hour afterwards, and told him that 
the boy who was stabbed at Severs’ was dead, the prisoner 
asked him, who do the people say did it? Witness replied, 
the negro woman, Dorcas Alexander, said you did it, to 
which prisoner replied, “I did no such thing, for I had no 
knife, the woman is anegro and will not be believed.” 

It would appear from the testimony of this witness that 
the prisoner at least was relying upon the prejudice against 
negroes to screen him, although he complains of the Solici- 
tor’s caution against such prejudice. 

The third and last exception has no foundation; his 
‘Honor’s charge, upon reasonable doubt, was even broader 
and more favorable to the prisoner than his prayer for in- 
struction. | 

There is noerror. This will be certified. 


Per CuRIAM. Judgment affirmed. 


JUNE TERM, 1873. — 151 


BRYAX v. HARRISON et al. 


W. 6. BRYAN tothe use of JEROME RICKS v. W. D. KHARRISON ef ai, 


Where, under a parol contract for the purchase of land in January, 1862, the pur- 
ehaser took possession, and in September of the same year gave hig note for 
the purchase money with interest from the preceding January: It was held, 
That in a suit upon the note, the value of the land and not the value of Con- 
federate currency according to the legislative scale, was the amount which 
the plaintiff was entitled to recover. 


This was a CIVIL ACTION upon a note given for the pur- 
chase of a tract of land, and upon the trial before his Honor, 
Watis, J., at the August Term, 1872, of the Superior Court 
of Nasu county the plaintiff obtained a verdict and judg- 
ment, from which the defendants appealed. The case is 
sufficiently stated in the opinion of the Court. 


J. J. Davis, for the defendants. 
Moore & Gatling, for plaintiff. 


SeTTLE, J. The case, settled by the attorneys of the parties, 
shows that it was in evidence upon the testimony of Bryan 
that in January, 1862, one Earle and the said Bryan made 
a contract not in writing, by which the said Bryan was to 
sell to the said Earle 219 acres of land for $3,300, to be paid 
for in cotton at ten cents per pound as far as the quantity 
of cotton which the said Earle had would go, and the bal- 
-ance in notes. That the cotton was worth ten cents per 
pound in specie in January, 1862, and that there was no 
difference in January, 1862, between the value of Confeder- 
ate money and specie in his section of country. That this 
contract was not complied with by the said Earle, who had 
been put into possession of the land, and the said Bryan 
had endeavored to eject him, but had failed. Afterwards, 
to-wit: on the 10th of September, 1862, the said Earle exe- 
cuted two notes to the said Bryan, with the defendants as 
sureties, one for $2,100 and the other for $1,200, each bearing 
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interest from January 1, 1862, in payment for said land. 
The note for $1,200 had been assigned to the plaintiff, and 
is the subject of the present suit. Nothing was said about 
the currency in which the note was to be paid. The deien- 
dants offered evidence to show the value of the land, which 
was objected to by the plaintiff, and his Honor sustained the 
objection. The defendant then asked his Honor to charge 
that the scale of depreciation of September, 1862, applied 
to the note. This his Honor declined to do. The deien- 
dants then asked him to charge that the scale of January, 
1862, applied.. This was also refused. 

Wis Honor then instructed the jury that if they believed 
the facts as stated by the witness Bryan, as above set forth, 
the plaintiff was entitled to recover the sum of $1 500, with 
interest from January 1, 1862. 

There was a verdict and judgment in favor of the plaintiff 
in accordance with his Honor’s charge. 

The plaintiff contends that although the note bears date 
in September, 1862, it is but the evidence of the contract 
made in January, 1862, and the ordinance of October 18, 
1865, and the legislation of 1866, chap. 88 and 39, do not 
apply. 

The defendant, on the other hand, contends that the con- 
tract of January, 1862, was abandoned, as is shown by the 
fact that Bryan actually attempted to eject Earle, whom he 
had let into possession, and that in September a new con- 
tract was made, with which they became connected as sure- 
ties for the purchase money. That if there was a contract 
in January they were no parties to it, nor to any other con- 
tract. previous to the 10th of September, 1862. That the 
alleged contract in January stipulated for the payment of 
certain cotton, whereas the contract in September was silent 
as to cotton, and was for notes. It may be remarked here 
that there is not one word in the case to show that any -cot- 
ton ever passed in payment of the $2,100 note. 
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But the plaintiff.contends that as the notes bore interest 
from January,.1562, we must conclude that. they were a- part 
of that contract. 

This does. -not fellow. - It is more reasonable to suppose 
that interest was intended to answer for the rents and profits 
which Earle had enjoyed. | 

We think it clear, after an examination of the decisions 
on this subject since the ordinance of 1865 and the legisla- 
tion of 1866, that the defendants can only be held liable 
upon their contract in September, 1862, and that they ought 
to have been allowed to show the value of the land for 
which their note was given. But his Honor virtually took 
the whole case from the jury, and declared that if they be- 
lieved the evidence, the plaintiff was entitled to recover the 
fall amount of the note, whereas, upon his own showing, 
he could only hold these defendants responsible for the value 
of the land. 

There must be a ventre de novo. 


PER CURIAM. Judgment reversed. 


HOPPOCK, GLENN & CO. v. CHARLES C. SHOBER. 


By virtue of the C. C. P., sec, 254, (Battle’s Revisal, chap. 17, sec. 234,) a judgment 
from the time it is docketed has alien on all the interest of whatever kind 
the defendant hasin real estate, whether it be such as can be seized under 
an execution or not. 


The United States Government has an undoubted right to priority of payment 
in case of a general conveyance of his property by an insolvent, but that 
right is subject toa prior lien, andif allen be acquired by a docketed judg- 
ment it will not be defeated by a subsequent assignment, unless the insol- 
vent be thrown into bankruptcy by proceedings commenced within four 
months thereafter, 


The case of MeKeithan v. Walker, 66 N.C. Rep. 95, cited and approved. 


This was a CIVIL ACTION tried before 7% ourgee, J., at the 
Spring Term, 1872, of Guitrorp Superior Court. 
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On the trial the following issues were submitted to the 
jury: 1. Was the purchase of the land in question made 
with the money of one Crane? 2. Did one Owen hold the 
lands for the use and benefit of Crane, or adversely to him? 
3. Was the judgment of the plaintiffs against Crane trans- 
ferred to the docket of the Superior Court of Guilford 
county before the execution of the deed in trust, made by 
the said Crane and Owen of the land in question and other 
lands to the defendant to secure a bona fide debt to the Uni- 
ted States, mentioned in the pleadings? These issues were 
found in favor of the plaintiffs, and the case was then con- 
tinued until the Spring Term, 1873, when his Honor gave 
a judgment for the plaintiffs, from which the defendant ap- 
pealed. . 


L. M. Scott, for the defendant. 
Dillard, Gilmer & Smith, for the plaintiffs. 


RopMAN, J. We need not consider the questien whether 
there was such an estate in Crane as would have been liable 
to sale under execution. The only question is, did the 
docketing of the plaintiff’s judgment give him a lien on the 
estate, or right, or whatever else it may be called, of Crane, 
which he could not divest by a conveyance to a trustee, to 
secure a debt to the United States. We are of opinion that 
it did. This case is governed by McKeithan v. Walker, 66 
N. C. Rep. 95. The language of C. C. P., sec. 254, is that the 
docketed judgment shall be a lien on all the real property of 
the defendant in the county. Before the Code, the filing of 
a, bill to enforce the collection of the judgment debt was 
held to give a lien. Certainly it was competent for the Leg- 
islature to make the change. The words “real property,” 
‘are broad enough to permit such a construction, and we 
know of no reason in the nature of an argument ab incon- 
ve nienti why the construction should not be allowed. Ifany 
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such could be found, it would have great weight. None has 
been presented to us. Of course in this os in all other cases. 
the lien of a docketed judgment is subject to all prior equi- 
ties, and to all paramount subsequent claims. 

It is said that the claim of the United States is paramount 
by reason of its priority in all cases of insolvency or bank- 
ruptcy, and that the conveyance to the defendant was an. 
act of bankruptcy. Perhaps it might have been so held by: 
a bankrupt Court if application for an adjudication of bank- 
ruptcy had been made in due time. As none such was 
made, we cannot notice it in that light. The priority of the 
United States in case of a general conveyance of his prop- 
erty by an insolvent is not disputed. But that priority is 
subject to liens previously acquired. The docketed judg- 
ment of the plaintiffs was a lien which was not divested by 
the subsequent conveyance by Crane to the defendant, and 
would not have been divested by Crane’s bankruptcy, un- 
less proceedings to declare him a bankrupt had been com- 
menced within four months thereafter. The plaintiffs are 
entitled to the fund under the agreement. 

Judgment below affirmed. Let this opinion be certified. 


PER CURIAM. Judgment affirmed. 


GEORGE L. GIBSON, Adm’r, v. MARY E,. PITTS et ai. 


Upen a petition by an administrator to sell land for the purpote of making as-. 
seta to pay debte, any person who claims to be the owner of the land has the: 
right to be made a party and to have an inguiry made asto his title in due 
course of law. , 


This wal & PETITION by the plaintiff as oinitnineestan of 
Moees Pitta, filed before the clerk of the Superior Court of 
Caparkus county, for the sale of certain lands of. his intes- 
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tate to make assets for the payment of the debts of the in- 
testate. It was taken by appeal to the Superior Court, 
where at the last term it was decided by Logan, J., in favor 
of the plaintiff, and the defendants appealed. The case is 
sufficiently stated in the opinion of the Court. 


R. Barringer, for the defendants. 
AW. H. Bailey, for the plaintuf. 


ReAbE, J. The plaintiff’s administrator asks for license 
to sell two tracts of land of the estate of his intestate to pay 
debts, and we agree with his Honor that he is entitled to the 
license. But Sally Pitts, the widow of the intestate, comes 
in and asks to be made a defendant, and claims as her indi- 
vidual property one undivided eighth part of one of the 
tracts, the Miller tract, and that the same shall be allotted 
to her. The clerk refused to allow her to litigate her rights, 
upon the ground that he had no power to try the title. The 
case was appealed from the clerk to the Judge, and he 
affirmed the decision of the clerk. 

In this we think his Honor erred. Upon the supposition 
that Sally Pitts had an interest in the land as claimed, the 
plaintiff had no right to cloud her title by a sale under an 
order of the Court. And his Honor ought to have had an 
inquiry as to her title, and if found for her to have allotted 
her share, or else provided that a share of the proceeds of 
sale equal to her interest in the land should be paid over jto 
her by the plaintiff. Her rights might have been passed 
upon by submitting an issue to a jury. 

There is error. This will be certified, that further pro- 
ceedings may be had in conformity with this opinion. 


Nore.—The tract of land not in dispute may be sold in the meantime. 


Per CURIAM. Order accordingly. 
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KENNETH H. WORTHY ef al. v. GEORGES. COLE ef ai. 


Where, upon the purchase of a chattel personal, the purchaser gave his note 
with sureties for the price, and it was agreed by parol between the parties at 
the time that the chattel should belong to the sureties until the note was 
paid: Jt was held, That the effect of the agreement was te pass the title to 
the chattel from the seller to the sureties, and not from the seijler to the pur- 
chaser, and then from him to his sureties for their indemnity, for in the lat- 
ter case it would have been a mortgage which would have een void for 
waut of registration. 


Where the sureties to a note given by the purchaser forthe price of a personal 
chattel took the title to themseves until the note should be paid, and after- 
wards the chattel was wrongfuily converted by another person, and a 
judgment was obtained by the seller on the bond against the sureties: J 
was held, That the amount recovered by the Sureties for the wrongful con- 
version of the chattel might be adjudged to be applied tothe satisfaction of 
the judgment obtained on the note. 


This was a CIVIL ACTION brought to recover the value of 
a still which had been taken and converted to their own 
use by the defendants, tried before his Honor, Buxton, J, at 
the last term of the Superior Court of Moore county. 

On the trial the facts appeared to be substantially as fol- 
lows: The still originally belonged to one McKenzie and 
another, and was sold by them to one J. N. F. Baker, who 
paid a part of the purchase money in cash, and for the res- 
idue thereof gave his note with the plaintiffs, Worthy and 
John Baker, as sureties. ‘To induce these persons to become 
his sureties, it was agreed by parol at the time that the title 
to the still should be in them until the note for the purchase 
money should be paid. J. N. F. Baker afterwards died and 
the defendant, Cole, administered upon his estate and sold 
the still, when the other defendant, Williams, bought it and 
took it away, both knowing that it was claimed by the 
plaintiffs. In the meantime a suit had been brought upon 
the note by the seller and a judgment obtained thereon. 

The present suit was brought in the name of the plain- 
tiff, Worthy alone, but afterwards John Baker, the other 
surety, was by an amendment made a party plaintiff with 
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him. Upon the issues submitted to the jury a verdict was 
rendered for the plaintiffs, assessing their damages to $300, 
whereupon his Honor gave the following judgment: “Judg- 
ment of the Court upon the finding upon the issues that 
the plaintiffs have judgment against the defendants for 
$300, which amount being paid into Court shall be applied 
in exoneration of the plaintiffs’ liability upon the noie 
given for the purchase of the still, which note has been re- 
duced to a judgment now pending in this Court as appears 
of record.” Trom this judgment the defendants appealed. 


B. Fuller, M. Fuller and Ashe, for the defendants. 
N. McKoy, for the plaintiffs. 


Pearson, C.J. The amendment by which John Baker, 
the co-surety of the plaintiff, was made party plaintiff, re- 
moved all difficulty in respect to partses and to the quantum 
question of damages, for which the plaintiffs were entitled 
to judgment. 

We concur in the view of his Honor in respect to the 
effect of the parol understanding made at the time of the 
contract of purchase for the one-half interest of Mckenzie 
in the still, by J. N. F. Baker, who, to induce the plaintiffs 
to become his sureties for the price, agreed that the title 
should pass to them until the price was paid. If the title 
had passed to J. N. F. Baker, and afterwards he had agreed 
that the title should pass from him to his sureties for their 
indemnity, the statute requiring mortgages and deeds of 
trust to be in writing and registered would have applied ; 
but in our case, the title did not pass from McKenzie to the 
plaintiffs to indemnify them as sureties, and so the statute 
did not apply. | 

We also concur with his Honor in the mode of equitizing 
the whole matter between the parties, so as to require the 
amount of the judgment to be paid into Court to be applied 
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pro tanto in discharge of the judgment for the purchase 
money. Under C. C. P., a judgment is “the final deter- 
mination of the rights of the parties to an action,” and this 
final determination called for an application of the amount 
for which the plaintiffs had judgment to the debt for the 
price of the still, thus relieving the sureties and also reliev- 
ing the defendant, Cole, as administrator of J. N. F. Baker, 
the principal. This is a more equitable disposition of the 
fund than if the administrator had been allowed to apply 
the value of the still in the general course of administra- 
tion, and fortunately for the sureties they had, by the stipu- 
lation that the title should pass from McKenzie to them, 
put themselves in a condition to enforce the equity. 
No error. 


PER CURIAM. Judgment affirmed. 


JOHN C. McCOWN, Adm’r, v. HERBERT H. SIMS, 


Under the new Constitution, and since the adoption of the C, C. P., a civil action 
may be brought upon a note without seal, andan allegation may be made 
that the note was intended to be under seal, but that the seal was omitted 
by accident or mistake, and upon sufficient proof the accident or mistake 
may be corrected and a recovery had aceordingly. 


In an action involving the correction of a mistake in omitting to put a seal tog 
note, the circumstances that the nete was taken by way of accommodation 
for another, to which the seal was attached, that the words “ witness my 
hand and seal” were in the note,and that the parties were a sister and 
brother of the half blood living in the same house on terms of the most inti- 
mate family relations, areall admissible in evidence tending to prove that 
2 seal was intended to be put to the note, but was omitted by accident or 
mistake, 


This was a CIVIL ACTION brought upon a promissory note 
without a seal, but it was alleged in the complaint that the 
parties to it intended to annex a seal, but it was omitted by 
‘fraud, accident or mistake. This was denied in the answer, 
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and upon the trial at the last Superior Court of ORANGE 
county, before his Honor, Jour ‘gee, J., the pO OWINE appeared 
to be the case: 

The plaintiff introduced one Link, who testified that he 
gave his note in 1856 to defendant’s intestate for the pur- 
chase of a negro; that on calling upon her to pay it, she 
referred him to the defendant, who was her half brother 
living in the same house with her; that the note was en- 
dorsed to the defendant, and witness paid it and took it up. 
The note was produced by witness and had the usual scrawl 
for a seal annexed to it. This testimony was objected to by 
the defendant's counsel, but upon the plaintiff’s counsel 
contending that it was relevant and proper, because, as they 
alleged, it was the foundation of a transaction between the 
defendant and his sister, by which he had given his note to 
her in exchange for the Link note, and because it afforded 
evidence tending to show that it was intended by the par- 
ties that the new note should also have a seal, it was ad- 
mitted by the Court. 

The plaintiff was then introduced and testified that he 
and the intestate, who was his sister of the whole blood, and 
the defendant, who was brother of the half blood, all lived 
in the same house on terms of the most intimate family rela- 
tions; that the defendant gave the note now in suit which was 
written by himself, in exchange for the Link note, which 
had been collected by the defendant as’ testified by Link. 

The defendant’s counsel moved the Court to instruct the 
jury : 

1. That there was no evidence before them that it was in- 
tended by the intestate and the defewdant that there should 
be a seal to the note sued upon, and 

2. That according to the evidence the action was aaa 
by the statute of limitations. 

These instructions were refused, and his Honor instructed 
the jury upon the following issue, which. had -been sub- 
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‘mitted to them: “Did the parties to the note intend the 
same to be an instrument under seal, or did the payee sup- 
pose the same to be under seal at the time of delivery.” 
He told them that if they believed the parties intended 
there should be a seal to the instrument, or that the intes- 
tate supposed there was a seal to it, they should find for the 
plaintiff. Under this charge the plaintiff had a verdict, 
upon which the Court rendered judgment, from which the 
defendant appealed. 


W. A. Graham, for the defendant. 
Battle & Son, for the plaintiff. 


Pearson, C.J. “Equity will relieve by reforrfing an in- 
strument which does not carry into effect the intention of 
the parties by reason of ‘fraud, accident or mistake.’” The 
application of this doctrine to our case was not drawn in 
question in the Court below, or on the argument and brief 
filed in this Court. So the only matter for our considera- 
tion is, has “fraud, accident or mistake” been proved ac- 
cording to law? 

We see no error in the ruling as to the questions of evi- 
dence. The fact that A assigns to B the note of C, who 
comes to make payment, and that the assignment is made 
for the accommodation of B, taken in connection with the 
fact that the note assigned was under seal, raises an infer- 
ence that the note taken in substitution was, as a matter of 
course, to be also under seal; connect this with the fact that 
the substituted note is written “ witness my hand and seal ;” 
connect this with the fact that B, is the half brother of A, 
living in the same house on terms of the most intimate 
family relations and confidence. These facts and circum- 
stances in our opinion furnish evidence fit to be considered 
by a jury. 

The issue is in the disjunctive: “ Did the parties to the 

11 
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note intend the same to be an instrument under seal, or did 
the payee suppose the same to be under seal at the time of 
its delivery? But the jury find both of these facts in the affirm- 
ative, and thus make the issue in the conjunctive, to-wit: the 
parties intended that the note should be under seal, and the 
payee supposed it was under seal; the latter part of the 
proposition being a mere corollary of the first, for if the par- 
ties intended the note should be under seal, of course the 
payee had a right to suppose that such was the fact, as the 
maker was relied on to do the writing, and its not being so 
must be ascribed either to fraud, accident or mistake. So 
the case is brought within the operation of the principle 
announced above. 
There 4s no error. 


PER CURIAM. Judgment affirmed, 


WILLIAM P, HADLEY v. WILLIAM A. NASH and wife e# al. 


When land is sold and the title is retained by the vendor until the paymegt of 
the promissory notes given by the vendee to secure the purchase money, and 
these notes are assigned by the vendor with the knowledge and consent of 
the vendee, the assignee will have aright te have the notes paid out of the 
land in preference to any claims which may have been acquired by other 
persons subsequent to the time when the sale was made and the notes were 
given. 


Under the former system a judgment did not bind lands proprio vigore, but if a 
fieri Jacias execution were taken out upon the judgment it would bind the 
land from its teste,and the lien thus acquired could be continued by the 
issuing of alias and pluries executions regularily from term to term without 
intermission, but not otherwise, 


The case of Bell v. Hill, 1 Hay. 85, cited and commented on. 


This was a CIVIL ACTION, and upon the frial, before his 
Honor, TYourgee, J., at the Spring Term, 1873, of the Superior 
Court of CHATHAM county, a jury was waived by consent, 
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and his Honor found the facts and stated his conclusions of 
law, which were in favor of the plaintiff; and from the 
judgment rendered thereon, the defendant, Nash, appealed. 
These facts and conclusions of law are sufficiently stated 
in the opinion of this Court. | | 


Headen, for the defendant. 
Manning, for the plaintiff. 


SETTLE, J. In this case, by consent of parties, a jury was 
waived, and his Honor found the facts, and upon them, 
declared his conclusions of law. 

The very clear and explicit manner in which he has dis- 
charged his duty relieves this Court of much labor, and 
affords a striking illustration in favor of that mode of trial. 

It appears that on the 18th day of November, 1857, one 
Spencer McLenahan contracted to sell and convey in fee 
simple the lands in controversy to the defendant, W. A. 
Nash. McLenahan gave his bond for title, and Nash gave 
his notes for the payment of the purchase money. Mc- 
Lenahan, for value received, and with the knowledge of 
Nash, indorsed said notes to the plaintiff, and Nash, from 
time to time, up to the 10th of October, 1868, made pay- 
ments to the plaintiff on said notes, and this action is 
brought to recover the balance of the purchase money 
unpaid and past due on said notes. 

At November Term, 1855, of the Court of Pleas and 
Quarter Sessions for Chatham county one Bynum obtained 
a judgment against the said McLenahan and one Taylor for 
the sum of twenty-two hundred and sixty dollars, and 
executions issued from term to term on said judgment, but 
they did not purport to be alias and pluries writs. 

The counsel for the defendant contends that this judg- 
ment, propria vigore and independent of any execution, was 
a lien upon this land from the time of its rendition, and 
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that McLenahan had no power to convey said land or to 
contract to convey it as he had done with the defendant, 
Nash, and as an authority for this position, he cites Bell v. 
Hill, 1 Haywood, 85. 

In that case, McCoy, J., upon the idea, we suppose that 
when the plaintiff sued out an elegit, the judgment bound 
a moiety of the land from the time of its rendition, says, 
“we are agreed that a judgment binds the land from the 
time it is pronounced, but in this wise only, it hinders the 
the debtor from disposing of the land himself,” &c. 

The counsel cited no other case to sustain his position; 
and we donot deem it necessary to cite authority in support 
of the proposition that if the plaintiff resort to a fiert facras 
the land is bound only from the teste of the execution. 

But the defendants, building on that foundation, and 
secking to avoid the contract of the 13th of November, 
1857, and to set up title in Elizabeth Nash, (under the 
sheriff’s deed, who sold the said land on the 9th of August, 
1858, to the defendant, Taylor, who conveyed the same to 
the defendant, John L. McLenahan, in trust for the defen- 
dant, Elizabeth Nash,) rely not only upon the Bynum judg- 
ment and executions issued thereon, but also upon other 
judgments and executions against the said Spencer Mc- 
Lenahan in favor of other parties. 

But unfortunately for the defendants none of the execu- 
tions under which the sheriff sold were tested, or went back 
by relation further than May Term, 1858, of the Court of 
Pleas and Quarter Sessions of Chatham county,; whereas the 
equities between McLenahan and Nash had attached on the 
18th of November, 1857. 

The defendants’ counsel made a labored argument as to 
the effect of these judgments and executions, but since his 
foundation is destroyed there is nothing for his superstruct- 
ure to rest upon. The defendants are in this dilemma, if the 
sheriff had no right to sell, either by reason of a defect in 
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the process, or because the land was not liable to sale under 
execution by reason of the contract between McLenahan 
and Nash, then the purchaser at execution sale got nothing, 
but if there was anything which the sheriff had a right to 
sell, then the purchaser took the land subject to all the 
equities attached, and the equity of the plaintiff to have 
the purchase money can only be detached by the payment 
of the same. 
Let it be certified that there is so error. 


PER CURIAM. Judgment affirmed. 


WALTER D. BARRINGTON, by his Guard’n, v. THE NEUSE RIVER FERRY 
COMPANY. 


Under the Act of 1818, the County Court had no authority to make an irrevocable 
grant of an exclusive ferry. 


And the General Assembly, by its Act of 1872, granting to a company the privi- 
lege of establishing a ferry, within two miles of another which had been used 
for over forty years, did net divest any vested right belonging to the owner 
of such old ferry. 


Article 8, sec. 2, of the Constitution, giving to the commissioners of counties 
a general supervision and control over schools, roads, bridges, &c., does not 
deprive the Legislature of the power of special legislation over these subjects 


The Legislature, under its right of eminent. domuin, has the’ power to grant the 
franchise of a ferry toany one, and to authorize the condemnation of the 
land of a riparian owner as a landing place, 


(Pipkin v. Wynns, 2 Dev. 402; Saunders v. Hathaway, 3 Ired. 402; Taylor v. W. & 


M, R. R. Co., 4 Jones, 277, cited and approved.) 


Application for an injunction, heard before Watts, J., 
holding the Special (January) Term, 1878, of CravEn 
Superior Court. 

The plaintiff, an infant, claims to be the owner of a public 
ferry across Neuse river, which has been in use by the 
public for over forty years, and alleges that the defendants, 
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a private corporation, under authority of a law passed by 
our General Assembly, 17th January, 1872, are preparing to 
open another ferry within one and a half miles from the 
plaintiff’s, and that defendants by virtue of said Act have 
taken possession of some of the plaintiff’s land to enable 
them to open the said ferry. 

There are many other allegations pro and con, and much 
evidence filed with complaint and answer; not being perti- 
nent, however, to the point, upon which a decision of the 
case rests in the Court, such allegations and affidavits are 
not reported. 

The Judge below refused to grant the injunction, and 
dismissed the complaint. 

Plaintiff appealed. 


Haughton, for appellant :— 


Plaintiff claims under prescription, right of ferry, &c., for 
more than forty years is the owner of the land on which his 
ferry is located, and also owner of the land on which the 
defendants have located their ferry. 

Defendants claim under a charter of the General As- 
sembly : ; 

1. It is insisted that the Constitution, Art. 7, sec. 2, which 
provides that the county commissioners shall exercise a 
general supervision and control of the penal and charitable 
institutions, roads, bridges, &c., as may be prescribed by 
law, confers a general and exclusive jurisdiction over 
bridges, ferries, &c., as may be prescribed by law, and that 
it contemplates a general system applicable to all parts of 
the State, and requires the Legislature te prescribe a general 
and uniform system by which roads, bridges and ferries 
shall be established by law. _ 

It had a two-fold object : 
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1. To prevent an unnecessary consumption of time by the 
Legislature in relation to matters of this sort. 

2. Because it was very wisely considered that matters of 
this kind, as one strictly of county police, could be much 
better managed by the county commissioners, who have 
knowledge of all the facts, and thereby to prevent the Legis- 
lature from being imposed upon as they often will be in 
matters of this description. 

Independent of this provision, and before the adoption of 
the present Constitution, the principle is recognized by our 
Supreme Court, that where a ferry is established by law, if 
the right is shown to have existed and enjoyed long enough 
to raise the presumption of an original grant from the Leg- 
islature, or by the act of the County Court, such party was 
by virtue of the common law entitled to his action for dam- 
ages for withdrawing his customers from his ferry. Taylor 
v. W&M RB. R. Co, 4 Jones, 277. And this right of action 1s 
applied to that case, although the defendants (as here) claim 
under a charter from the Legislature. 

The law will never sacrifice individual interest unless it 
is manifestly for the public good, and when, as in this case, 
the defendants claim to do or intend to do an act that will 
promote the public convenience and interest, and that there 
is a necessity for the new ferry that must be shown, and 
this is expressly disproved by the affidavits and the memo- 
rials or petitions, made part of the plaintifi’s case. 

In the language of the Court in Beard & Merrill v. Long, 2 
N.C. Law Repository p. 71, the plaintiffs may say to the 
law you have granted to me the right of a ferry many years 
ago, which has always been and is now in good repair, I 
have been at great expense, or that it was understood be- 
tween us both that my interest should not be impaired but 
for my own neglect, &c., and I invite particular attention to 
the whole opinion of the Court in this case. 

_ Again, as the plaintiff is the owner of the land on which | 
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his is located, as well as that on which defendants propose 
to establish their ferry, if there is necessity for another 
ferry, the Legislature cannot take the land of the plaintiff 
and grant it, or the use of it to the defendants, unless plain- 
tiff has the opportunity first allowed him to establish the 
new ferry on his own land, and unless it appears: Ist. That 
there is a real public necessity for the new ferry; 2d. That 
plaintiff, as owner of the land, has been called upon to es- 
tablish this new ferry, and has refused or failed to do so. 
Pipkin v. Wynns, 2 Dev. Rep. 402. Hence the charter under 
which defendants claim is null, because it violates these 
two principles, and because it violates vested rights. Hoke 
vy. Henderson, 4 Dev. Rep. 17. 


Green, contra. 


RopMaN, J. The plaintiff claims an exclusive right of 
ferriage between a certain point.on the north side of Neuse 
river and the city of Newbern, and within a reasonable dis- 
tance above and below that line. He says that the defen- 
dants, under an Act of Assembly ratified 25th of January, 
1872, threaten to establish a ferry between Newbern and a 
point on the north side of Neuse river, about one and a half 
miles above his terminus on that side of the river. 

The proposed ferry will materially interfere with his rights 
and destroy his profits, and he asks for an injunction against 
its establishment. 

At an early period the General Assembly gave to the 
County Courts the power “to appoint and settle ferries, and 
to order the laying out of public roads, and to appoint where 
bridges shall be made, and to discontinue such ‘roads,” &e. 
Rey. Stat. chap. 104, sec. 1; Act 1784, chap. 227, sec 1. 

In 1813 it was enacted that the County Courts should not 
appoint or settle any ferry or lay out, discontinue or alter 
any public road except on petition and after notice to all 
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persons over whose lands the road may pass, or whose ferry 
theretofore established should be within two miles of the 
ferry proposed to be established, and thereupon the Court 
shall have full power to appoint and settle the said ferry, 
and to lay out, alter or discontinue the roads, A right to 
appeal was given to the Superior Courts. Rev. Stat. chap. 
104, sec. 2, 3; Rev. Code chap. 101. 

Whether the Court by appointing a ferry to a particular 
person and establishing rates of toll, thereby granted to him 
an exclusive franchise which the Court reserved the power 
to regulate, but which neither the Court nor the General 
Assembly could deprive him of, or materially impair with- 
out compensation ; or whether the right remained in the 
State by any of its organs to discontinue or alter the ferry 
or to establish a new one in proximity to it, whenever the 
public interest or convenience might require, we believe has 
never been precisely determined in this State. Nor has it 
been determined whether such a grant, without words of 
inheritance, descended to the heirs, or whether it was neces- 
sarily appurtenant to a particular piece of land so as to be 
prescribed for as a que estate. 

We do not propose to touch upon any of these questions 
any further than may be necessary for the purposes of the 
present case. The plaintiff does not produce any record of 
an appointment from the County Court except an order 
made in 1866 fixing certain rates of toll which Stephen G. 
Barrington (an ancestor of plaintiff) was allowed to charge 
at the ferry claimed by plaintiff. 

He alleges that he, and those under whom he claims, for 
forty years or more before the acts of the defendant com- 
plained of, and before the Act of 1872, have used and had 
the exclusive right of ferriage set forth. 

There can be no doubt that a grant from the County Court, 
as well as from the State directly, or from an individual, 
may be proved by an user for forty years or even less. Pip- 
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-kin v. Wynns, 2 Dev. 402; Saunders v. Hathaway, 3 Ired. Eq. 
402. It is assumed, if not decided, in those cases, that an-ap- 
pointment of a ferry to a particular person, when the ap- 
pointment is general, as it must be where it is proved by 
prescription only, is the grant of a franchise in fee, which 
passes to the heirs. 

It is decided that the franchise is an exclusive one not 
only between the particular termini, but for a reasonable 
distance above and below the usual line of passage. The 
Act of 1818 is not alluded to in those cases, (perhaps be- 
cause the user began before 1813) and the Court seems to 
have assumed that the English common law respecting ferry 
franchises existed in North Carolina. What that law is may 
be seen in the dissenting opinion of Story, J.,in Charles River 
Bridge Company v. Warren Bridge, 11 Pet. 583. 

What that reasonable distance is the Court had no occa- 
sion to consider, as 1n both cases the termini were identical, 
or in very close proximity. Perhaps no better determina- 
tion of it can be made than what is implied in the Act of 
1815, viz: two miles on either side of the line of passage. 
The defendant’s ferry is within that distance. The Act of 
1764, Rey. Code chap. 101, sec. 60, is confined to unauthorized 
persons, and to those who take pay. Taylor v. W. & M. BR. 
R. Co., 4 Jones 277. 

Then on these principles, assuming the facts alleged by 
the plaintiff to be true, they establish a grant to him of an 
exclusive ferriage between the prescribed termini, and for 
two miles on either side thereof. 

As to the tenure by which the franchise is held, the more 
important question remains whether it is a perpetual vested 
right which the State cannot divest without compensation, 
or whether it was a grant with a power to regulate, to 1m- 
pair, and even to revoke at pleasure, reserved. There is no 
decision on ghe question in this State. In an anonymous 
case in 1 Hay. 457 (1797) the question arose: Haywoop, J., 
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said that orders for keeping ferries were like the King’s 
grants—they were exclusive—and the County Court had no 
right by a second grant to establish a ferry so near a former 
one as to injure its profits. But Sronz, J., said the Courts 
could establish two ferries at the same place, and no decision 
was given. 

In Beard v. Long, 2 C. L. Rep. 69 (1815) the Court evi- 
dently considered that the County Court had the right to 
establish a second ferry in close proximity to an older one, 
but refused the application for reasons of expediency. 

In Pipkin v. Wynns, 2 Dev. 402, the County Court had 
assumed to take away an old ferry from the plaintiff who. 
owned it by prescription, and also owned the land on both 
sides of the river, and to give it to the defendant without 
compensation; and no notice was given as required by the: 
Act of 1813. The Court declare the second grant void, and 
put the decision on the ground that the right to use the land 
at the termini could not be taken from the owner without 
compensation, which was undoubtedly correct. But it 1s 
not said that compensation must also have been made for 
the ferry franchise as distinct from the ownership of the 
land. In Saunders v. Hathaway, 3 Ired. Eq. 402, the plaintiff’s 
bill was brought in 1844. There was no proof of a grant, 
but in 1801, the County Court had rated his ferry, and he 
had constantly since continued in the use and enjoyment of 
the ferry, or of a bridge which he erected in its place. The 
defendant without any authority erected a bridge “ about 
two miles” from it. The Court enjoined the defendant 
from opening his bridge. As the defendant was without 
authority, the decision is not in point to the present case, 
but the Court say “the truest policy therefore, as well as 
good faith to the plaintiff, might forbid the County Court 
from granting the defendants an order for their bridge,” &c. 
“From the nature of the subject the necessity for a new 
ferry or bridge is like that fora road, to be judged of by the 
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public authorities, and that decision must be final. In this 
State the jurisdiction to appoint and settle ferries, &c., 1s 
conferred on the County Courts. Therefore whoever sets up 
a ferry or builds a toll bridge, knows that he does so subject 
to the future action of the County Court or Legislature in 
authorizing other ferries or bridges at other points on the 
same stream, though so near to his own as to interfere with 
his tolls. But one may very willingly trust to the benign 
respect of the regular tribunals of the country,” &e. 

The question being seen to be clear of the controlling 
authority of any decided case, is open to be considered on 
the Act of 1818. Rev. Code, chap. 101, secs. 1, 2, 3. 

Without resorting to any aid from the principle that 
nothing is implied in a grant from the State, (11 Pet. 547-8,) 
and assuming that the County Court granted all that they 
were authorized to grant, we think that the Court had no 
power to make an irrevocable grant of an exclusive ferry. 
Section 1 gives the Court power to settle and discontinue a 
ferry. Section 2 requires notice to be given of the petition 
for a new ferry within two miles, which necessarily implies 
the power to establish the new ferry on such terms as to the 
Court shall seem just. This construction is in accordance 
with the dicta above cited, and no reasonable objection can 
be urged against it. The grantee took the estate with its 
known instability. In the language of Rurrtn, J., he trusted 
to the “benignant respect” of the Legislature for his pro- 
tection. We are of opinion that the Legislature did not 
divest any vested right in allowing a new ferry within two 
miles of the plaintiff’s. 

That is all which the Act of 1872 does. It does not give 
to the defendant any exclusive right; it does not exclude 
the plaintiff from his right of taking tolls; it only estab- 
lishes a new ferry with a similar right in another person. 
If the A¢t had taken from the plaintiff without compensa- 
tion His right to carry passengers for pay between his usual 
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termini, that might have been a different question, on which 
we express no opinion. 

The counsel for the plaintiff further contends that the 
Constitution, Art. VIL, sec 2, which gives to the commis- 
sioners of counties a pened supervision and control over 
the schools, roads, bridges, &c., of their counties as may be 
prescribed by law, deprives the Legislature of the power of 
special legislation over these subjects. This construction 
would deprive the Legislature of too considerable a part of 
the powers usually exercised, to permit us to impute such 
an intention except upon express words. The clause, like 
many others in the Constitution, is addressed to the Legis- 
lature alone, and if disregarded (though we do not say It 
has been in this instance) cannot be enforced. 

The counsel objects to the validity of the Act on a third 
ground, viz: that it authorizes the defendant to locate the 
northern terminus of their ferry on the land of ‘the plain- 
tiff, and that they have actually so located it. 

For this, he relies on Pipkin v. Wynns, in which Henpzr- 
SON, J., says the County Court before granting the ferry to the 
defendant should have offered it to the plaintiff, who by 
owning the land on both sides of the river had a preferable 
right. But this is said in reference to the ownership in that 
particular case, and rather as a statement of what was 
equitable and just, than of positive obligation beyond the- 
power of the Legislature to disregard. ‘There can be no 
doubt of the power of the Legislature under its right of 
eminent domain to grant the franchise of a ferry to any one, 
and to authorize the condemnation of the land of ariparian 
owner as a landing place. It is analogous to condemnation 
fora publicroad. There is no obligation on the Legislature, 
at least, none which the Courts can enforce, to offer the 
franchise first, to the riparian owner. 

Of course there must be compensation. And it seems 
that condemuation for a public road does not authorize the 
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grantees of a ferry franchise to use the land as a landing 
place. | . 

There are several authorities that the right of preference 
in the owner of the bank on both, or either side of a river, 
is the creation of a statute, and does not exist indepen- 
dently. | oe 

Some of these are collected in a note in 3 Kent. Com. 421. 
Allen v. Fransworth, 5 Yerger, 189; Nashville Bridge Co. v. 
Shelby, 10 Yerger, 280; Somerville v. Wimbish, T. Gratt. 205 ; 
Mills v. County Commisssoners, 2 Scam. 58; Young v. Harrison, 
14 C. Geo. 130, S. C. 9 Geo. 359. To which may be added 
Miller v. Learns, 8 Oregon, 215. 

In this case the Act provides for compensation to the 
owner of the land taken by the defendant. On what prin- 
ciples it should be calculated, it is not our duty to inquire. 

We must at present assume that full indemnity has been 
or'can be obtained. Nor are we called on to express any 
opinion on the rights of the defendant, except so far as they 
are involved in the question of the plaintiff’s right to an 
injunction. | 


Per Curnium. Judgment below affirmed. Injunction 
refused, and case remanded. 
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STATE on the relation of O. SPRINKLE and wife NANCY v. JOHN W. 
MARTIN. 


An instrument intended as a guardian bond, in which the names of the wards 
are reclted in the wrong place, and in another part of said bond the names 
are inserted, A, Band others, wards, by a just and liberal construction is 
sufficient as a guardian bond under the statute. 


Civit AcTION, tried before Mitchell, J, at Spring Term, 
1873, of Wi1ixEs Superior Court. 

Plaintiff declared on the following bond, claiming the 
same as a guardian bond: | 

“STATE OF NORTH CAROLINA, 
“WILKES CounTY. 

“ Know all men by these presents, that Benjamin P. Martin, 
John Martina and N. G. Martin, all of Wilkes county, in the 
State aforesaid, are held and firmly bound unto the State of 
North Carolina in the sum of twenty thousand dollars, cur- 
rent money, to be paid to the said State in trust for the ben- 
efit of the child—hereafter named, committed to the tuition 
of the said S. J. Martin, J. O. Martin, N. E. Martin, E. S. 
Martin and Felix Martin, to which payment well and truly 
to be made, we bind ourselves and each of us, each and 
every one of our heirs, executors and administrators, jointly 
and severally firmly by these presents. Sealed with our 
seals, and dated the day of 4th November, in the year of 
our Lord, 1857. 

“The condition of the above obligation is such, that 
whereas, the above bounden Benjamen: P. Martin is consti- 
tuted and appointed guardian to S. J. Martin, J. O. Martin 
and others, a minor orphan; now if the said Benjamin P. 
Martin shall faithfully execute his said guardiariship, by 
securing and improving all the estate of the said S. J. Mar- 
tin and others, that shall come into his possession for the 
benefit of the said 8. J. Martin and others, until he shall 
arrive at full age, or be sooner thereto required, and then 
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render a true and plain account of his said guardianship 
on oath before the Justices of our said Court, and deliver 
up, pay to, or possess the said 8. J. Martin and others of all 
such estate or estates as he ought to be possessed of, or to 
such other persons as shall be lawfully empowered or au- 
thorized to receive the same, and the profits arising there- 
from, then the obligation to be void, otherwise to remain in 
full force and virtue. 

“BENJAMIN P. MARTIN, (SEAz.) 

“NATHAN G. MARTIN, (S2t.) 

“J. W. MARTIN, (SEAL) 

“Test: W. Martin. 

“A true copy. Test: GroraEe H. Browy, Clerk.” 

Plaintiffs showed from the records of the late Court of 
Pleas and Quarter Sessions of Wilkes county, that “B. P. 
Martin was appointed guardian of S. J. Martin, J. O. Mar- 
tin, N. E. Martin, E. S. Martin and Felix Martin, and give 
bond in the sum of $20,000, with N. Y. Martin and J. W. 
Martin, securities,” and that the bond, of which the fore- 
going is a copy, was found among the proper files in the 
office of the present clerk. 

‘Defendant introduced no evidence, and insisted that the 
plaintiff could not recover in this action, for defects appa- 
rent upon the face of the bond, and asked the Court so to 
instruct the jury. 

His Honor gave the instructions prayed, and the jury 
returned a verdict in favor of defendants. Motion for a 
new trial; motion refused. Judgment against plaintiffs for 
costs and appeal. 


Furches, for appellant : 
1. There is no doubt as to the fact that B. P. Martin was: 


appointed guardian of the feme pleintiff, upon his giving 
the bond required by the Court. 
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2. It is equally certain that the said B. P. Martin, with 
Green Martin and the defendant, his sureties, undertook to 
comply with the order of the Court and the requirements of 
the law by executing and filing the bond upon which suit 
is brought. | 

8. The bond is certain to a certain intent. The name of 
the feme plaintiff appears in the bond, and although it does 
not appear in the conditions, yet it is certainly referred to 
by the word “ others,” and therefore is sufficient. Jd certum 
est quod certum reddi potest. 

4, In construing a deed, such a construction must be put 

upon its effect, rather than to destroy. Ut res magis valeat 
quam pereat. See Iredell v. Barbee, 9 Ired. 273. 
- 5, Bond was sufficiently executed for an official bond, by 
delivering it to Mastin, Clerk. Vankook v. Barnett, 4 D.S. 
L. 270. Fitts v. Green, 3 Dev. 296-9, where it is said that 
deputy clerk is the agent of the clerk to receive an official 
bond, &ec., and of course if the deputy is the agent of the 
clerk, the clerk must be the principal. 

6. Butif a guardian bond has been improperly prepared 
on account of the ignoranee or inadvertence of the clerk, 
equity will perfect the same against the surety as well as 
against the principal. Armstead v. Boseman, 1 Ired. Eq. 117. 

7, Under the present organization of the Courts they 
have jurisdiction of questions of equity, as well as of law, 
in cases brought since the adoption of the C.C. P. And 
the complaint in this case is framed with a view to both 
reliefs. 


Armfield and Folk, for defendant. 


Reape, J. Benjamin P. Martin was appointed guardian 
of the feme plaintiff and four of her brothers and sisters, 
and entered into a bond payable to the State in the sum of 
$20,000, “in trust for the benefit of the child hereinafter 

12 
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named, committed to the tuition of the said 8. J. Martin, J. 
O. Martin, N. E. Martin, E. §8. Martin and Felix Martin.” 
These were the names of the wards, which it seems werg¢ 
inserted in the blank, instead of the name of the guardian, 
by mistake as we suppose. So that the bond reeites that 
the wards were committed to their own tuition, instead of 
to the tuition of the guardian. 

The condition of the bond recites that “ whereas the above 
bounden Benjamin P. Martin is constituted and appointed 
guardian to 8. J. Martin, J. O. Martin and others a minor 
orphan. Nowif the said Benjamin P. Martin shall faith- 
fully execute his said guardianship by securing and im- 
proving all the estate of the said 8S. J. Martin and others that 
shall come to his hands for the benefit of the said S. J. Mar- 
tin and others until he shall arrive at full age, and then 
render a true and plain account of his said guardianship, 
&c., and shall deliver up, pay to, or possess the said S. J. 
Martin and others of all such estate,” &e. 

It is evident that the instrument was intended as a guar- 
dian bond, and we suppose it was a printed form with the 
blanks filled up by a careless or ignorant clerk. But in- 
formal as it is, we think that by a just and liberal construc- 
tion it is sufficient asa guardian bond under the statute, 
and that the defendant is liable upon it. The names of the 
wards are all inserted in the bond, although their names 
are putin the blank in which should have been put the 
name of the guardian ; and their names are not all men- 
tioned again in the instrument, but it is stated in the con- 
dition that “Benjamin P. Martin is constituted guardian 
of 8. J. Martin, J. O. Martin and others.” These two names 
are the first two names of the wards inserted in the bond ; 
and “others” must refer to the other wards named in the 
bond. So that it appears that Benjamin P. Martin was the 
guardian of all the named wards, and that this bond was 
given as his guardian: bond. : 
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If the instrument were not sufficient as a guardian bond 
under the statute, then it is insisted that it would be good 
asa common law bond. And so wethink. But it is not 
‘necessary to consider it in that light, as we think it sufficient 
as a guardian bond under the statute. 

It is also insisted that if it were insufficient in form, 
enough appears to see what was intended, and that the 
Court will reform it, so as to make it what it was intended 
to be. That is also true; but for the reason already stated 
it need not be further considered. 

There is error. 


PER CURIAM. Venire de novo. 


JOHN BARRINGER v. L. E, BARRINGER, 


' In a suit for divorce, a vinculo matrimonit, the plaintiff, (the husband,) is a com- 
petent witness to prove the impotence of his wife, 


Prior to the lst day of July, 1872, suits for divorce were properly instituted before 
the Superior Court Clerk, but since that date, by virtue of the Act of 1871-’72, 
chap. 193, the Superior Court in term time alone has jurisdiction. 


SPECIAL PRocEEDING, petition for divorce, a vinculo 
matrimonit, filed before the Clerk of the Superior Court of 
CaBARBuS county, and thence transferred to the Superior 
Court, where it was tried before Logan, J., at Spring Term, 
1878. 

‘The chief allegation in the plaintiff’s complaint, entitling 
him to the judgment prayed, and upon which an issue was 
framed and submitted to the jury, was * * * * * * 

“That almost immediately after their said marriage, the 
plaintiff discovered that his said wife was entirely impotent 
and incapable of sexual intercourse, from some malforma- 
tion or organic interruption or derangement, the name or 
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nature of which was and still is unknown to plaintiff, 
except that it utterly prevented all penetration and sexual 
enjoyment.” 

The defendant failed to answer. On the trial of the issues 
submitted to the jury, the plaintiff was the only witness 
called; and his Honor reserving the question as to the 
admissibility of his evidence, allowed him to be examined. 

The jury returned their verdict in favor of the plaintiff 
and find all the issues true. 

His Honor, upon consideration, being of opinion that the 
plaintiff was not a competent witness to prove the allegation 
in his complaint, set the verdict aside, and gave judgment 
against the plaintiff for costs. 

Plaintiff appealed. 


R. Barringer, for appellant. 
No counsel for defendant in this Court. 


SerrLE, J—The record in this case was made up with a 
view of presenting a sinple point, to-wit: 

Is the husband a competent witness in a proceeding seek- 
ing to have the marriage declared a nullity, to prove the 
impotence of the wife? 

The complaint alleges “ that almost immediately after the 
marriage, the plaintiff discovered that his wife was entirely 
impotent and incapableof sexual intercouse from some mal- 
formation or organic interruption, or derangement, the name 
and nature of which was, and still is unknown to plaintiff, 
except that it utterly prevented all penetration and sexual 
enjoyment.” - 

The defendant did not appear nor answer. Proper issues 
were submitted to a jury, and the plaintiff was the only 
witness introduced upon the trial. | 

The record states that “the Court reserving the question 
as to his admissibility, allowed him to testify ; and he proved 
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fully all the facts maintained in each issue, and the jury 
returned a verdict that they were true. Thereafter, the 
Court being of opinion that the plaintiff was not a compe- 
tent witness sct the verdict aside, and the plaintiff prayed 
an appeal which was granted.” 

We think that the Code of Civil Procedure, sec. 3841, 
smnakes him a competent witness. It might possibly be 
argued upon the first part of this section that husbands and 
wives are only competent witnesses for or against each other 
in suits where a third party is concerned, and not in a suit 
where they alone are the parties, if 1t were not for the con- 
cluding portion of the section, which enacts that “ nothing 
herein contained shall render any husband or wife compe- 
tent or compellable to give evidence for or against the other 
in any criminal action or proceeding (except to prove the 
fact of marriage in case of bigamy,) or in any action or pro- 
ceeding in consequence of adultery, or in any action or pro- 
ceeding for divorce on account of adultery, (except to prove 
the fact of marriage,) or in any action or proceeding for or 
on account of criminal conversation.” 

The conclusion is irresistable that husbands and wives are 
competent and compellable to give evidence for or against 
each other, save only in the particular cases above specified. 

This is neither a criminal proceeding nor a proceeding 
in consequence of adultery, nor a proceeding for divorce on 
account of adultery, nor a procecding for or on account of 
criminal conversation. 

It may be that the omission to exclude husbands and 
wives from being witnesses in cases like the one before us 
was an oversight; or it may be that on account of the 
peculiar nature of such acomplaint, and the great indelicacy 
and difficulty of establishing it by other proof, it was 
though advisable to hear those who have the best knowledge 
on the subject. 

But this innovation upon the ancient law of evidence 
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will certainly afford much greater opportunities for collusion 
between the parties, then when the competency of the 
woman, who was alleged to be impotent by reason of mal- 
formation had to be “tried by the careful inspection of 
grave and honest matrons of her parish, who attested on 
oath, if the woman was found to be impotent, that she could 
never be a mother or proper wife.” 

The Courts were very cautious In guarding against col- 
lusion between the parties, and it seems that in a suit of 
nullity by reason of the man’s impotency, the report of 
medical men who had inspected the man, was not alone 
sufficient evidence of his impotency, but the Court always 
required a certificate of medical persons as to the state and 
condition of the woman, and if she was found virgo intacto, 
yet apta viro, after three years, cohabitation, which the law 
required, (except in such cases as malformation) before a 
suit could be entertained for annulling a marriage by reason 
of impotence, it afforded the strongest reasons to presume 
the impotency of the man. Shelford on Marriage and 
Divorce, 33 Law Lib., 202. 

As we have learned that there is a diversity of opinion in 
the profession as to the proper jurisdiction of proceedings 
for divorce, we have examined the legislation on the subject, 
and our conclusion is, that prior to the first day of July, 
1872, such proceedings should have been instituted before 
the Superior Court Clerk, but since that date, by virtue of 
the Act 1871-’72, chap. 193, the Superior Courts in term 
time alone have jurisdiction of proceedings for divorce. 

There is a marked difference between proceedings for 
divorce and other special }proceedings, and a very substan- 
tial reason why they should be originally brought to the 
Superior Court in term time. 

It does not necessarily follow in other special proceedings 
that any issues will arise which must be sent to the Court to 
be tried in term time, for as a general rule, the clerk can 
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give all proper relief; but the issues in proceedings for 
divorce must necessarily go to the Court to be tried In term 
time; then why institute a proceeding before the clerk when 
it is known in advance thatit must be transferred? We 
think the change a wise one. 

This proceeding instituted on the 18th of Novenber, 1871, 
was properly commenced before the clerk. The plaintit 
was a competent witness to prove the impotence of his wife, 
and his Honor having reserved the point of law, erred in 
setting aside the verdict of the jury. 

The case will be remanded in order that the Superior 
Court may proceed to judgment upon the verdict. 


Per CORT: Judgment reversed. 


JOHN TULL v. WM, J. POPE. 


Fintries in a book showing a state of facts not materially different from those 
appearing on atrial, will not entitle to one of the parties to have the jude- 
ment set aside and a new trial, although the existence of such entries was 
unknown at the trial and was subsequently discovered. 


(James v, Saunders, 64 N.C. Rep. 367; Bledsoe v. Nixon, at this term, cited and 
approved.) 


CIviL ACTION, tried before Clarke, J, at Fall Term, 187 3 
of the Superior Court of LENorr county. 

In his complaint the plaintiff alleged that John C. Wash- 
ington, of Lenoir county, on the 81st of January, 1861, ex- 
ecuted to him a note for $512.80 with interest, which note, 
he, the plaintiff, indorsed to one Stephen White, now de- 
ceased, with the understanding and agreement on the part 
of both White and Washington that the plaintiff was not 
to be called on for the payment of the same, the indorse- 
ment being merely for the purpose of vesting title in the 
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uote to White, and that White was to look alone to Wash- 
ington for its payment; that the note was passed to White 
in payment of plaintiff's store account, he, White, stating 
that it was the same as cash to him, as he himself owed 
Washington, and receiving the note with this understand- 
ing, gave the plaintiff credit for the amount of the note on 
his books; that this credit was given 6th March, 1864, as 
appears from White’s books, and the note and interest, to- 
wit: $638.94, charged to Washington’s account; that the 
entries on the books of White, was made by one Coleman, 
who after the death of White, was emploved by his admin- 
astrator to post luis intestate’s books. 

Plaintiff further alleged that Stephen White was dead, 
and that Wm. White administered on his estate; that in 
(S71, the administrator dying, one Harper was appointed 
acministrator de bonis non of Stephen White’s estate, and that 
he, acting under an order of the Probate Court, sold the 
said note at auction, when the defendant purchased it for 
less than 8100. 

That the defendant sued on the note, and at Spring Term, 
1872, obtained judgment on the same, and intends issuing 
execution thereon; that on the trial, the plaintiff, in that 
action the defendant, was precluded from proving the facts, 
anderstanding and agreement between himself, White and 
Washington, in consequence of the death of White; that 
since the trial, he, the plaintiff, has had an examination of 
the books of White, and finds the entries before stated, and 
is now prepared to prove the agreement with White, and 
that he ought not to be held responsible for the payment of 
said note on account of his indorsement. 

Plaintiff demanded judgment that defendant be restrained 
from collecting the judgment, &c. 

A. temporary order being issued by Judge CLARKg, re- 
straining the defendant from proceeding to collect the judg- 
ment he had obtained against the plaintiff at Spring Term, 
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1872, the defendant appeared and answered, and stated that 
on the trial of his action against the plaintiff it was in eyi- 
dence that when the note sued on was the property of Ste- 
phen White, the maker, Washington, held large claims 
against White, and the question being, had there ever been 
any settlement between White and Washington of their 
respective claims, White also having other unadjusted 
claims against Washington, he, Washington, swore that 
there had been an executory agreement that their several 
claims should be settled and allowed, but that he could not 
say there had ever been any actual settlement; that if there 
had been such settlement the books of White would show 
it; that the entries on White’s books were made by Cole- 
man since the death of White; that at the time of the trial 
the books were in town, and also the administrator, the 
latter being in the Court-house, and could have easily been 
made evidence. 

It appears from the case agreed, in addition to the facts 
stated in the complaint and answer, that on the first trial 
the plaintiff here was ignorant of the existence of the books 
of White containing the entries before set out, and that 
those entries were taken by Coleman from a memorandum 
book kept by White himself, which book had been accident- 
ally found after the death of White. 

Upon the foregoing facts his Honor ordered the judgment 
obtained at Spring Term, 1872, by defendant against the 
plaintiff to be set aside and a new trial granted. From this 
judgment dcfendant appealed. 


Smith & Strong and Batchelor, Edwards & Batchelor, for ap- 
pellants : 


1. The plaintiff has misconceived his remedy, if remedy 
he has. When the distinction between actions at law and 
suits in equity prevailed, it may be conceded that the plain- 
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tiff’s remedy was by bill, and in the meantime to enjoin 
the collection of the judgment. But now the remedy is by 
motion in the cause in the form of a petition supported by 
affidavits. Mason v. Miles, 68 N.C. Rep. Jarman v. Saunders, 
64 N.C. Rep. 867; Gee v. Hines, Phill. Eq. 315; Rogers v. 
Holt, Ibid. 108. 

But if we are misiaken : 

2. The assignment of the bond by Tull to White was in 
blank. Tull now proposes to prove that at the time of his 
assionment in blank to White, it was agreed that he was 
not to be hable for the debt, as the purpose of the assign- 
ment was only to pay Tull’s debt to White, and give White 
a cause Of action or right of set off against Washington. 
Is parol evidence adinissible to show this? We think not. 
See Smith on Con., 28. Reynolds v. Alagniss, 2 Tred. 3 
Admitting it to be competent as between Tull and White, 
still it cannot be as between the assignee for value and with- 
out notice, being a negotiable instrument. 

3. But again, it is said the debt was extinguished before the 
bond became by purchase into the hands of Pope; and that 
Tull can show this by White’s books. White’s books show . 
simply that Tull’s store account with him was paid by the 
transter of this bond. But White’s books not only do not 
show that Washington has paid this bond, but they show 
that Washington was debited with this bond in his account, 
and the bond is found in White’s possession by his admin- 
istrator after his death, which is almost conclusive evidence 
that Washington never satisfied this bond debt to White. 

4. A Court of Equity will not set aside a judgment at law 
except for fraud, circumvention or perjury practiced upon 
the trial. Wilson v. Leigh, 4Ired. Eq. 100. Nor ought this 
power of a Court of Equity to set aside a judgment at law 
be exercised in any case when the party applying has been 
guilty of any laches. Dyche v. Patton, 8 Ired. Eq. 296, and 
in Houston v. Smith, 6 Ired. Eq. 268, it is said “only for new 
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matter, not known at the trial at law, has equity ever inter- 
fered to grant a new trial, and then not for matter to repel 
ig by opposing proof, but such as destroys the proof.” 

See also Powell v. Watson, 6 Ived. Eq., and particularly 
Burgess v. Lovingood, 2 Jones Eq. 460, where all the cases in 
our Courts are collected and commented on. 

And further: 

A party cannot ask equity for a new trial at law merely 
because he failed to make good a legal defense at law. 
Gatlin v. Kirkpatrick, 1 Car. Law Rep. 5384; Fentress v. Rol- 
lins, Term Rep. 177; Peace v. Nailing, 1 Dev. Eq. 289; Buz- 
zell v. Bozeman, 2 Dev. Eq. 154; Champion v. Miller, 2 Jones. 
Eq. 194; Martin v. Harding, 3 Tred. Eq. 608. 

Nor because he can adduce cumulative evidence as to the 
facts on which his defense rested at law. Pemberton v. Kirk, 
4 Tred. Eq. 178; Alley v. Ledbetter, 1 Dev. Eq. 449; and where 
defendant while plaintiff, concealed facts at law. sh v.. 
Lane, 2 Hay. 342. 

One who does not prove on trial at law payment which 
he alleges he has made, can have no relief in equity unless 
he can show fraud and circumvention practiced to prevent 
his making proof. Deaver v. Erwin, 7 Ired. Eq. 250. 

Cases where it was alleged witness for opponent had per- 
jured himself: Peagram v. King, 2 Hawkes 295; Ibid 605; 
Dyche v. Patton, 8 Tred. Eq. 286 ; 3 Ired. Eq. 382. 

Cases of newly-discovered evidence where the relief was. 
refused: Wilson v. Leigh, 4 Ired. Eq. 100; Powell v. Watson, 
6 Ired. Eq. 94. 

Character of new evidence must be decisive. Houston v. 
— Smith, 6 Ired. 264; Burgess v. Lovingood, 2 Jones Eq. 457. 


Battle & Son, contra: 


This is a civil action brought by plaintiff to obtain a new 
trial in a case in which he was defendant in the Superior 
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Court. It is a proceeding in the nature of a bill in equity, 
and as such the case of Peagram v. King, 2 Hawkes 205 and 
605, is directly in point, and in our favor. 

The circumstances under which the newly-discovered 
testimony was found show that the plaintiff in this suit was 
not guilty of any negligence in not having produced it on 
the former trial, and the evidence is of such a character 
that it not only repels the adversary’s charge, but it destroys 
his proofs. 

The principles laid down in Peagram v. King are Tully 
recognized in Honston vy. Smith, 6 Tred. Enq. 264. 

Pearson, C. J. The newly-discovered evidence on which 
this proceeding is based, to-wit: the entries in the books of 
White amount ouly to this: Tull is credited with the prin- 
cipal of Washington’s note, $512, on what Tull owed White, 
and Washington is charged in account with the principal 
and interest of his nete, $6388. 

This adds little if any force to the evidence which Tull 
offered on the trial of the issue, to-wit: Did White and 
Washington have a settlement in which the note of Wash- 
ington was allowed as a set off in satisfaction pro tanto of 
“White’s indebtedness to Washington? This issue was found 
against Tull, and the weight of the evidence, throwing into 
the scale the entries alone referred to, is decidedly against 
Tull. White and Washington did not have the settlement 
set out in the issue. So the case does not fall within the 
principle of Bledsoe v. Nixon, at this term, nor of James v. 
Saunders. 64 N. C. Rep. 367. | 

Had Tull been well advised he might have “bought his 
peace” at the sale of the note, probably for a trifling amount, 
but he took his own course, and must abide by it. If Pope 
‘collects the money there may be a question of usury by 
White’s entries, but it is not now presented. 

The point in regard to adding to the indorsement. by 
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proof of a verbal agreement that it was to be without re- 
course on Tull was properly abandoned in this Court. The 
action will be dismissed with cost. 
Let this opinion be certified. 


PER CURIAM. Action dismissed. 


JAMES R. WOODY v. HENRY T. JORDAN and others. 


A plaintiff having an action pending, cannot maintain a second action against. 
the same defendant for the same cause. Such pending action shouid be 
pieaded in abatement. 


But a judgment in an action brought to recover certain property specifically is 
no bar toa subsequent action between the same parties seeking to recover 
damages for the taking and conversion of such property. . 


A defendantis not bound to assert a set off or counterclaims in an action 
brought against him whenever he may do so; nor does the plaintiff's re- 
covery bar a subsequent action for such counterclaim, which the defendant 
might have, but did not plead in the original action. 


Irregular process, after it has been set aside, is no justification to the plaintiffin 
the action, or his attorneys and aiders, 


Eborn v. Waldo, 5 Jones 488; Pannell v. Hampton, 10 Ired, 4638; Skinner v. Moore, 
2 Dev. & Bat. 138, cited and approved. 


CivinL ACTION, tried at the Fall Term, 1872, of the Supe- 
rior Court of PERson county, before his Honor, Tourgee, J. 

On the 2d October, 1869, at the instance of the plaintiff, 
a summons issued to the defendants, commanding them to 
appear, &c. In his complaint the plaintiff alleged that the 
defendants had theretofore brought an action against him 
for the possession of certain property, and at their instance 
the sheriff of Person county had seized the same and deliy- 
ered it to C. H. Williams, one of the defendants; that the 
defendants entered into bond in the sum of $1,600 for the 
prosecution of the suit and the payment of costs and dam- 
ages; that the suit was dismissed for want of jurisdiction 
by the clerk of Person Court, and that in consequence of 
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said suit he has been endamaged to the extent of $800, for 
which he demands judgment. 

In an amended complaint afterwards filed, the plaintiff 
charges defendants with seizing certain property, describing 
it, amounting in the aggregate to $1,485; that the property 
was seized by the sheriff at the request of the defendant, 
Jordan, aided and abetted by the other defendants; de- 
manding judgment for $1,485 for the seizing and convert- 
ing said property snd the further sum of $1,000 damages 
for its detention. 

The defendants deny the allegations of the complaint, 
and for further defense say, that the plaintiff heretofore ob- 
tained a judgment in the Superior Court of Person against 
them, for the return of the property mentioned in his com- 
plaint, and now has full and complete remedy by virtue of, 
and by motion in said action. 

It appeared that the plaintiff was in possession of the 
property in May, 1869, when the sheriff seized the same and 
delivered it as above sct forth to the defendant, Willams, 
the other defendants being present. To connect the defend- 
ant, Brooks, with the seizure, &c., the plaintiff offered in 
evidence an undertaking, purporting to be signed by Brooks, 
with the other defendants, as sureties for one M. A. Harris, 
in an action for the claim and delivery of personal prop- 
erty against the plaintiff in this action, being the property 
mentioned by plaintiff in his complaint filed in this action. 
This evidence was objected to, and ruled out by is Honor. 
Plaintiff excepted. Plaintiff then offered to ask the detend- 
ant, Jordan, if he did not sign the undertaking above men- 
tioned. Objected to, ruled out, and the plaintiff again 
excepted. 

The defendants afterwards offered in evidence the record 
of a suit wherein M. A. Harris was plaintiff, and James R. 
Woody, the plaintiff in this action, was defendant. With 
this record, was the undertaking offered by plaintiff as 
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above set out, and which was now read. Further, the 
defendants to justify seizure of the property, offered the 
record of a judgment of the United States Circuit Court for 
this District, rendered at November Term, 1868, in favor of 
the said M. A. Ilarris and against the plaintiff, and a sale 
of the property in controversy in this suit by the United 
States Marshal, on the 26th of May, 1869, and the purchase 
of the same by defendant, Jordan, for his client, Harris, the 
then plaintiff. It further appeared, that after that sale, 
Jordan permitted the property to remain in the possession 
of Woody. It was also in evidence, that on the morning of 
the sale day, 26th of May, 1869, Jordan, as attorney of Har- 
ris, was served with a notice of a moticn to set Harris’ judg- 
ment aside. The property was demanded by Jordan, from 
Woody, the plaintiff here, who refused to deliver it, where- 
upon Harris, on the day of , 1869, sued out a summons, 
returnable within 20 days before the Clerk, against Woody, 
aud having fled the affidavit prescribed by the Code of 
Civil Procedure, the Clerk issued an order directing the 
sheriff to take the same into possession, and upon Harris’ 
filing the proper undertaking to deliver the property to him. 
That upon the return of this summons both parties appeared 
by their attorneys before the Clerk, and after the pleadings 
were filed, the defendant, (the plaintiff here,) moved to dis- 
miss the proceedings, which was done, and the plaintiff, 
Harris, appealed. At the regular term of the Court, the 
plaintiff, Harris, asked leave to amend, the necessary notice 
of the motion having been given to the defendant. Motion 
to amend was granted. At the Term, 187—, thereafter, the 
action was dismissed, and judgment for costs in favor of 
Woody against Harris rendered, as also a judgment that he 
should return the property delivered to him by the sheriff. 
The introduction of this record was objected to: 1. That 
the undertaking required by law had not been complied 
with; and 2d. The judgment was void, because the sum- 
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mons was originally returned before the clerk and not to 
Court in Term time. The objections were overruled, and 
the plaintiff again excepted. 

The plaintiff in reply introduced the record of the U.S. 
Circuit Court, at June Term, 1870, showing that the judg- 
ment in favor of Harris was set aside and the execution 
issued thereon, vacated. His Honor intimated to the plain- 
tiff that the judgment in the action of Harris against him 
was a bar to his right of recovering in this action, where- 
upon the plaintiff submitted to a verdict and appealed. 


W. A. Graham, for appellant : 


1. The sale by the Marshal was simply void, the judg- 
ment and the execution being set aside and annulled, the 
title remaining in the plaintiff. 

2. The defendants who encouraged the taking of the 
goods by the sheriff are liable to the plaintiff as if they had 
acted without process. Burgin vy. Burgin, 1 Ired. 453. 

3. The judgment rendered against the present defendants 
and Harris, upon the dismission of his action for want of 
jurisdiction, ordering the return of the goods, is no bar to 
the recovery sought in this action, because: Ist. The un- 
dertaking given on suing out the process of claim and deliv- 
ery was not taken according tothe statute. C.C. P., sec. 179. 
It does not bind the obligors for the return of the property, 
if areturn thereof be adjudged; nor for the payment to 
him of such sum, as for any cause may be recovered against 
the plaintiff. Itis therefore, simply a common law bond 
and does not authorize the judgment actually taken, and 
this judgment and the writ for the return of the property 
are now only to be noticed in mitigation of the damages to 
be rendered in the present action. 2d. Because it was ren- 
dered, not in the same cause of action as the present, nor 
any cause of action at all, it being a dismission of the suit 
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for want of sufficient surety in the delivery bond, and was 
for the return of the goods. While this seeks to recover 
damages for the taking and conversion of the goods and 
their loss to the plaintiff, it is competent for the defendant 
to show, in reduction of the recovery, that the articles in 
part or whole, have been restored to the plaintiff, but this is 
no bar to the action. 

The test of the plea of recovery by former judgment is, 
was the recovery for the same cause of action, and were the 
merits passed upon? 7 Bac. Ab. 635, 6, 7, 8,9; Benton v, 
Duffey, Con. Rep.; Carter v. Wilson, 2 Dev. & Bat. 276, 
Bond vy. McBride, 3 Tred. 440. So, on a Justice’s Judgment. 
Ferrell v. Underwood, 2 Dev. 111; and in Equity. Ray v. 
Scott, 6 Jones Eq. 283. 


Batchelor, Edwards & Batchelor, contra, submitted : 


1. If the plaintiff can have same remedy in pending ac- 
tion, he cannot sustain this action. Rogers v. Holt; Mason v. 
Miles, 63 N. C. Rep. 564; Council v. Rivers, 65 [bid. 54; Har- 
ris v. Johnson, Ibid. 479. 

2. The same relief could have been obtained by the 
plaintiff in this action, in the action of Harris v. Woody, 
which was pending when this was brought. C. C. P., 251. 
Johnson v. Sedbury, 65 N. C. Rep. 6; and that action is still 
pending, Ibid. Ballard v. Johnson, 65 N. C. Rep. 436. 

3. The judgment in Harris v. Woody was substantially a 
judgment of the Court in favor of the plaintiff in this ac-, 
tion; and if it was not such a judgment as the law directs 
that action is still pending, and he may still have it brought 
forward on motion and have the former judgment set aside 
and a proper judgment now rendered. If he has lost his 
right to a judgment in that action it is no fault of our clients: 
and the plaintiff is not entitled to remedy it here. Dunnv’ 
————, 8 Dev. & Bat. 52. 

13 
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4, Plaintiff cannot maintain this action, because: Ist. 
The same issues both of law and fact were made in the 
pending action of Harris v. Woody. 2d. Plaintiff was bailee 
of defendant, Jordan, when this action was brought, and 
had not terminated the bailment by redelivery of the prop- 
erty to his bailor. 3d. The plaintiff had no title which 
would sustain this action; and 4th. The bare possession 
without evidence of title will not sustain this action (in the 
nature of Trover,) against the bailor. 

5. The defendants got a good title by the purchase under 
the execution from the United States Circuit Court. The 
judgment was regular and could not be set aside. Murphy 
v. Merritt, 63 N. C. Rep. 502; Jennings v. Stafford, 1 Tred. 
404; Oxley v. Mizzell, 3 Mur. 250. 

6. Woody’s remedy was not for the last taking, but for 
the injury arising out of the action in the Federal Court 
and proceedings therein. 

7. If on the whole case it appears that a party is entitled 
to a judgment, the Court will not give a new trial for mat- 
ters which could not change the rights of the parties. fey- 
nolds v. Magniss, 2 Ired. 26. 


RopMAN, J. To a proper understanding of this case, it is 
necessary to extract from pleadings by no means definite, 
the issues between the parties. 

The plaintiff by his amended complaint alleges in sub- 
stance, that the defendants in July, 1869, took from his pos- 
session, and converted to their own use, certain property for 
which he claims damages. 

The defendants plead jointly, and, 

1. Deny the taking and conversion. 

2. The second article in the answer only denies the value 
of the property, and may be rejected as immaterial. 

8. Admits that Barrett, sheriff of Person, seized the prop- 
erty {under process in an action of Harris against the 
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plaintiff, Woody, but denies that it was done at their request, 
&e. 

4, Denies that plaintiff has been damaged, and is 
immaterial, 

5. That some part of the property has been turned to the 
plaintiff. By an amended answer, the defendants, say: 

1. That every allegation of complaint is untrue. This is 
not in accordance with C. C. P., and may be disregarded. 

for « second defence. 1. That plaintiff has a complete 
remedy in the action of Marris v. Woody. 

2. That the property has been returned to plaintiff under 
the judgment in Harris v. Woody. 

The two defendants, Williams and Brooks, by leave, filed 
separate answers in substance, denying the taking and con- 
version. 

Under the opinion of his Honor that “the judgment 
against the defendants in the action of Harris v. Woody was 
a bar to the plaintiff’s right to recover in this action,” the 
plaintiff submitted to a verdict against him and appealed. 

In what particular way, or for what particular reason, the 
judgment in Harris v. Woody barred the present plaintiff, 
we are not told either in the pleadings, or by his Honor, or 
in the argument of the counsel. It may be supposed that 
it was considered to do so in one of two ways, as being an 
adjudication of the same matter now in controversy between. 
the same parties, or that the action of Harris was still pend- 
ing and that it was open to Woody to obtain in that action 
the relief which he seeks in this. 

To examine either of these views, it is necessary to look 
at the record of the case of Harris v. Woody. 

It was an action to recover from Woody the property, the 
taking and conversion of which is the ground of complaint 
in this suit. The summons was issued the 5th of July, 1869, 
and was made returnable before the clerk in twenty days 

ter service as required by C, C. P., secs. 78, 74. 
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Harris made the affidavit required by sec. 176, whereupon 
the clerk issued to the sheriff process, under which the prop- 
erty was taken by him and delivered to Jordan as the 
agent of Harris. 

All the present defendants were sureties to the undertak- 
ing given by Harris under sec. 176. But the undertaking 
does not appear to be in the form prescribed. 

The defendants answered, and afterwards the Judge dis- 
missed the action for want of jurisdiction. At the next 
Term, Fall, 1869, on motion of Harris, the judgment of 
dismissal was set aside, and the case redocketed. At that 
or some subsequent term of the Court, it was ordered that 
Harris should give further security for the prosecution, or 
justify within thirty days, or on his failure, the action should 
be dismissed, and Woody have judgment against Harris and 
his sureties for a return of the property and for costs. Har- 
ris failed to comply with the order, and on the 6th of Decem- 
ber, 1870, the clerk entered judgment according to the order, 
‘and issued an order to the sheriff commanding him to 
return the property, and a part of it was returned on the 
8th of April, 1871. There was no inquiry as to the value 
of the property, nor for the damages of detention. 

As to the first view, a mere inspection of this record is 
sufficient to show that as a matter of fact, the judgment did 
not decide upon the present cause of action. In this action, 
the thing claimed is damages for the taking and conversion 
of the property, whereas in that, the judgment was only for 
the taking and detention. 

As to the second view that Woody can still obtain in the 
action of Harris v. Woody, the relief which he seeks in this. 

As to the general principles bearing more or less arrocHy 
on the question, there can be but little doubt. 

No plaintiff who has an action pending can maintain a 
second action against the same defendant for the same cause ; 
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the pending of such first action may be pleaded in abate- 
ment of the second, but not generally in bar. 

Bac. Abr. Abatement. A defendant in replevin is an 
actor, and may obtain in that action damages for the taking 
and detention. Hborn v. Waldo, 5 Jones, 488. So that it 
must be conceded that Woody could at one time have re- 
covered against Harris, and perhaps against his sureties, 
(though that is doubtful,) substaintially the same damages 
he claims im this action. But was he obliged to do so, and 
could he have done so at the time when the plea we are 
considering was pleaded ? - 

It is not a general rule that a defendant is obliged to assert 
a set off or counter-claim in an action against him when- 
ever he may do so. If he does plead a counter-claim, he 
cannot during the pendency of that action have a separate 
action upon it, and he is bound by any adjudication on it. 
But he is not bond by the plaintiff’s recovery as to any set 
off or counter-claim which he did not plead. . And in the 
action of replevin, he is at liberty to have his damages 
found or not, and whether they are found or not, he can 
maintain his common law action in the replevin bond. At 
least this is the practice in England, and there 1s no reason. 
why it should be otherwise here. Perrean v. Bevan, 5 B. & 
C., 284, (5 E. C. L. R., 230.) 

Ordinarily, a suit upon the replevin bond (or undertak- 
ing) would be the only remedy to a defendant for the taking 
under the process, because the process, if regular, would be 
a justification for the taking, and no recovery could be had 
for it in an action of trespass. 

At common law, the defendant could only have judgment 
for a return of the goods, and in this State, as late as 1849, 
he could have no other judgment in case the plaintiff 
became non-suit. Pannell v. Hampton, 10 Ired., 463. It 
must be then that the common law gave him full indemnity 
by means of a separate action (of what sort, I have no 
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where found stated, but probably on the case,) for the 
damages from the taking and detention. That the common 
law remedies have not been abolished, and the statutory ones 
are only cumulative, is proved by Perrean v. Bevan above 
cited. 

We think Woody was not obliged to have his damages 
found in Harris’ action against him, and did not by failing 
to do so, forfeit his right to whatever remedy he had at com- 
mon law. 

Neither can he now obtain redress by any proceeding in 
the case of Harris, for that action is dismissed, and is no 
longer pending for such a purpose. In Pannell v. Hampton, 
and in Waldo v. Eborn, it is assumed that a plaintiff in re- 
plevin may take a non-suit or dismiss his action. Whether 
this remains true in general we need not inquire, but it 
must necessarily be so where the defendant requires further 
security for the prosecution which the plaintiff fails to give- 
A. judgment of non-suit or dismissal is final in that action. 

We have not noticed another objection to the defence sup- 
posed, regarding it as a plea in abatement of the pendency 
of another action, viz: that it 1s not pleaded as such, and is 
pleaded along with pleas in bar. It is familiar learning 
that a plea in bar waives a plea in abatement, and this is 
not from any artificial or obsolete reason, but from the 
essential difference in the character and effect of the two 
species of plea. We do not think that there is anything in 
C. C. P., abolishing this rule. But it is not necessary to put our 
decision on this principle, conceiving that the reasons above 
given which go to the merits of the defense are sufficient. 

There is a third view in which the answer setting up the 
proceedings in Harris v. Woody must be considered, and 
which was probably the one intended by defendants in the 
third article of their joint answer. We think the defend- 
ants intended to plead the process in that action as a justifi- 
cation for the taking, and we proceed to examine the answer 
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as such. Certainly the process was a justification to the 
sheriff, and if it had been regular it would also have been 
to the plaintiff and to those who merely aided the sheriff as 
to the taking. But the process was irregular. The sum- 
mons was irregular, because it was not returnable in term 
time, as it was required to be by the Act of 1868-69, chap. 
76, which was ratified in the March preceding the summons, 
and went into immediate effect. Itis not necessary to say 
that this process was void. Wedonot think it was. But 
it was irregular, and irregular process after it has been set 
aside, is no justification to the plaintiff in the action or to 
his attorneys and aiders. Lurker v. Braham, 3 Wils. 368 ; 
Skinner v. Moore, 2 Dev. & Bat. 1388. In this case the action 
was dismissed, which we consider equivalent to setting aside 
the irregular process. 

If, however, the process had been regular, although it 
would have been a justification to the taking, it would not 
have been to the conversion alleged in the complaint. It is 
a well-known principle that an abuse of a power in law 
makes the officer and all who concur with him in the abuse 
trespassers at initio. Six Carpenter’s case; 1 Smith L. C. 
62, and notes. 

It is true that regular and orderly pleading required the 
plaintiff to omit the allegation of the conversion from his 
complaint, and to reply it to the plea of justification. Bo- 
rey’s case, 1 Vent. 217, cited in notes to Six Carpenter’s case. 
But we nowhere find it said that a complaint is bad because 
it leaps too soon and charges an abuse, or that the defendant 
is not bound to deny the abuse. Here the defendants do 
deny the abuse; but that raises an issue of fact with which 
we have not to deal. We only say that the process is no 
justification either of the taking or of the conversion if they 
be proved. 

We have dealt only with the questions of law raised by 
the plea of defendants setting up the proceedings in Harris 
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vy. Woody. The issues of fact remain to be tried by a jury. 
We have not alluded to the record of the proceedings in the 
Circuit Court of the United States, because that does not 
hear on the plea we have been considering. That can only 
be pertinent to the issue upon the right of property in the 
yoods as evidence of Jordan’s title. In that view he will 
have upon the future trial whatever benefit he may be enti- 
tled to from it. But in answer to an argument by the de- 
fendants’ counsel in this Court, we may say that neither a 
Superior Court nor this Court has jurisdiction to declare 
null or to revise a judgment of the Circuit Court setting 
aside a former judgement of its own. The effect of that 
record for the purpose mentioned in a question of law, but 
one not before us on this appeal. 

Judgment reversed and case remanded. Let this opinion 
be certified. 


PER CURIAM. Judgment reversed. 


JAMES LEE and wife, SUSAN, and others v. R. P. HOWELL and others. 


A guardian had aright to purchase the land of his wards at asale by a clerk and 
master of our former Courts of Equity, made by order of such Court. 


And our present Courts have the power to order their clerks to make title di- 
rectly to subsequent dona fide purchaser, when it appears that no title was 
made by the clerk and master to the first purehaser, or if made was lost. 


(Simmons v. Hassell, 68 N. C. Rep. 213; Hutchison v. Smith, Ibid. 354, cited and ap- 
proved, 


CIv1IL ACTION, tried before TYourgee, J, at the January 
Term, 1873, of Wayne Superior Court. 

The plainttffs, as heirs at law of one Gaston H. Alford 
claim a certain tract of land in the possession of the de- 
fendants, and bring this suit for a recovery of the same, and 
for $10,000 damages. | 
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The defendants admit that the land belonged to the said 
Gaston H. Alford at the time of his death, and say that at 
Fall Term, 1853, the plaintiffs, who were minors, together 
with a sister, by their guardian, one Wm. K. Lane, filed a 
petition in the Court of Equity of Wayne county, praying 
a sale of the land described in the complaint of the plain- 
tiffs, and which had descended to them from their father, 
the said G. H. Alford; that a decree for the sale was duly 
obtained, and that under the order of said Court of Equity, 
a sale thereof was made by the clerk and master; that the 
said Lane, the guardian of the petitioners and plaintiffs in 
this action, purchased the land for the sum of $3,025, for 
which he executed a bond with sureties, and that the master 
reported the sale to the next term of the Court, when it was 
in all respects confirmed, and the master was ordered by the 
Court to pass the said bond, given for the purchase money, 
to the guardian as cash, or to collect the same, and after re- 
taining costs and allowances, to pay over the balance to the 
said guardian and make title; that a settlement was had 
between the master and guardian and the money was paid, 
but the master failed to execute a deed for the land by him 
so sold to the said guardian, or if he made one it was lost 
before registration. 

These allegations in the defendants’ ariswer, were sub- 
mitted as issues to the jury on the trial, and found by them 
true. | 

The guardian, Lane, subsequently sold the land to va- 
rious parties, and it was re-sold until it came by purchases 
into the hands of the defendants, who had_no notice of the 
claims of the plaintiffs. 

The defendants further alleged, which was likewise found 
true by the jury, that the said Lane had paid to Lee and 
wife, one of the plaintiffs in this suit, their share of the 
purchase money, and had received from them a receipt or 
release in full for the same, the feme plaintiff being pri- 
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vately examined, and had also settled in full for the several 
shares of the other plaintiffs. 

The defendants demanded that the plaintiffs execute a 
conveyance to them, releasing all title to said land, or that 
title be made to them in lieu of to Lane, whose deed was 
never executed, or if made was lost, as before set out. 

The jury having found all the issues submitted to them 
in favor of the defendants, his Honor gave judgment against 
the plaintiffs for costs, and further ordered that the clerk of 
the Superior Court make title in fee for said land to the de- 
fendants according to their respective shares and interest 
therein, as set forth in thelr answer. 

From this Judgment defendants appealed. 


isler, for appellants, relied on the following authorities: 


1. As to the jurisdiction of the Court: Const. Art. 4, sec. 
25; Green v. Moore, 66 N. C. Rep. 424; Walton v. McKesson, 
64 N. C. Rep. 454; Simmons v. Hassell, 68 N. C. Rep, 218. 

2. Stat. Lim: Whitford v. Hill, 5 Jones Eq. 321; Robdin- 
son v. Lewis, Busb. Eq. 58; Rev. Code, chap. 65, sec. 19. 

3. Question of payientd in this case is a question for the 
Court: Fesperman v. Parker, 10 Ired. 474. 

4, As to notice’: Phonan v. Blain, 3 Mur. 583; Davis v. 
Colton, 2 Jones Eq. 480; West v. Sloan, 3 Jones’ Eq. 102. 

5. Whether the claim set up by defendants is a mere 
right or a trust: See Bouvier’s L. Dic. Trust; and if a mere 
right it is barred by Stat. Lim. Davis v. Colton, 2 Jones’ 
Eq. 450; West v. Sloan, 3 Jones Eq. 102. 

6. Power of the Court to review the facts as found ieee 
Graham v. Kiner, 4 Jones Eq. 94; 68 N.C. Rep. 53. 


Faircloth & Granger, with whom was Green, contra. 


A judgment cannot be impleaded collaterally: Jordan v. 
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James, 8 Hawks 110; Whate v. Albertson. 3 Dev, 241; nor a. 
decree: Watson v. Willams, 6 Ired. Eq. 232; Sinclair v. 
Williams, Ib. 235; Savage v. Hussey, 3 Jones 149. 

Every decision of a Court of competent jurisdiction is to: 
be deemed according to the law and facts, until the contrary 
appear. Wade v. Dick, 1 Ired. Eq. 313. 

A sale thus ratified, money received, cannot be re-opened, 
and title be decreed. Sinclair v. Wilitams, supra. 

A stranger gets title even if judgment is set aside. Skin- 
ner v. Moore, 2 Dev. & Bat. 188. 


BoypEN, J. In this case the land in controversy had 
been ordered to be sold upon the petition of the plaintiff. 
A sale had been regularly made by the clerk and master, a 
report thereof to the Court, this report had been regularly 
confirmed, the purchase money all paid to the petitioners | 
the two owners of the land, and most of the proceeds of the 
sale by a regular proceeding in our Court, had been by order 
of Court, transferred to the State of Alabama, and passed 
over to the then guardian of the petitioners; and now the 
plaintiffs seek to recover this land on the ground that the 
first guardian, Lane, while guardian had purchased this 
land of the minor children the then owners on the ground 
that a guardian cannot purchase his wards’ land at a sale 
made by the clerk and master. It is well settled that a 
guardian cannot purchase at his own sale, and that all such 
purchases may be treated as invalid, at the option of the 
wards, even when no unfairness in the sale and purchase 
has been shown. But this principle does not apply to asale. 
made by the master. Simmons v. Hassell, 68 N. C. Rep. 213.. 

Why may not the guardian purchase at such a sale? 
Must he stand by and see the property sold at an under 
value, cut bono? The sale is not of any validity until it 
has been reported to Court, nor then until the Court is sat- 
isfied that the land brought a fair price. Why then may 
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not the guardian become a purchaser? What reason is 
there to deny him the right to purchase? Is it possible 
that after a sale as in this case, and after by proceeding in 
Court the owners have received the proceeds of the sale and 
appropriated the same to their own use, that they can turn 
round and claim title to the land? Surely there is no prin- 
ciple of law, justice or common sense that would authorize 
such a proceeding. 

The case of Hutchison v. Smith, 68 N.C. Rep. 354, is au- 
thority for the order of his Honor directing a title to the 
land to be made to the defendants. 

There is no error. This will be certified. 


PER CURIAM. Judgment affirmed. 


J. A. NORWOOD, Guard’n, v. WM. HARRIS and J. L. HARRIS. 


Pending a motion for final judgment, the Judge below has aright to allow an 
amendment striking out a demurrer which had been adjudged during the 
same term to be frivolous and the defendants to answer, especially when 
satisfied that the demurrer was interposed in good faith, and that the defen- 
dants had a valid, prima facie defense. 


Crvin action, brought to recover the amount of a bond, 
tried before Tourgee, J, at Spring Term, 1873, of Prrson 
Superior Court. | 

Plaintiff alleges that in August, 1857, the defendants bor- 
rowed from him $1,500, which belonged to his wards, for 
which they gave their bond with compound interest, and 
which has never been paid, &c. 

Defendants filed the following demurrer: 

* * * «That it appears upon the face of the complaint 
that the ward of the plaintiff is the real party in interest, 
and this action can only be maintained in the name of said 
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ward,” which was overruled as frivolous. Plaintiff then 
moved for judgment upon the bond, and that such judgment 
be docketed as of last term. Pending this motion, defen- 
dant, Wm. Harris, with leave, filed the affidavit of J. L. 
Harris, his co-defendent, as to whom, however, the action 
had been discontinued on his plea of “ Bankruptcy,” and 
also the affidavit of Wm. Harris, Jr., agent of defendant, 
and asked leave to file his answer. “And it appearing to 
the Court from said affidavits and the statement of counsel 
that the demurrer had been interposed in good faith, though 
frivolous in its character, and that the defendants, by the 
affidavits filed, had a good defense, the motion is allowed 
and answer filed.” From this order, plaintiff appealed. 


W. A. Graham, for appellant. 
Jones & Jones, contra. 


Pearson, C. J. His Honor adjudged that the demurrer 
be omitted, and held it to be frivolous; but pending a motion 
for final judgment, he entertained a motion to amend by 
striking out the demurrer and allowing the defendant to 
answer. ‘This latter motion was heard upon affidavits, and 
“his Honor being satisfied that the demurrer was interposed 
in good faith, and that the defendant had a valid, prima ficte 
defense, allowed the motion.” 

In this his Honor did not exceed his powers. He surely 
had a right during the time to change an opinion expressed 
on the first impression, and to act upon a more deliberate 
opinion found after hearing affidavits as to the merits, 
especially as this was done pending the motion for final 
judgment; indeed we can see no reason why he might not 
have done so at any time during the term. For the matter 
was still “in fiert.” 

There is no error. 


Per CuRIAM. | Judgment affirmed. 
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P. N. HETLEG et al. ve I. A. DUMAS ef al. 


Evidence of the friendly feeling existing between two of the joint obligors of a 
bond offered for the purpose of proving that one of them, who denied the 
fact, signed the same, is inadmissible, - 


CIVIL ACTION, tried before Cloud, J., at the Spring Term, 
18738, of the Superior Court of Davipson county. 

Action of covenant originally brought (under the old 
system) to the Superior Court of Rowan county, from whence 
it was removed to Davidson, and there tried upon the plea 
of non est factum as to the defendant, Dumas. 

The bond declared was in the words following: 

“One day after date, we, Angus Martin, Isham Dumas 
and A. H. Sanders as principals, and Parson Harris and 
Thomas L. Colton. as surieties, promise to pay Sarah Heileg 
fifteen hundred dollars in gold coin, for value received. 

“July 25th, 1859. 

“A. MARTIN, (SEAL.) 
“A. H. SANDERS, (Szat.) 
“T, A. DUMAS, = (Seat) 
“TD. L. COLTON,  \(SEAt.) 
“PP, HARRIS, (SEAL.)” 

Defendant, Dumas, was the only one of the ae who 
denied the execution of the bond, and the only issue sub- 
mitted to the jury was as to his signature. 

In behalf of the plaintiff, five witnesses were examined, 
who testified that they knew the handwriting of the defen- 
dant, Dumas, and the signature to the bond sued on, was 
in his own proper hand, and was genuine. 

For the defendant, six witnesses swore that they were 
acquainted with the handwriting of Dumas, and that the 
signature to the bond, purporting to be his, was not his 
handwriting. 

On the examination of Sanders, a witness and defendant, 
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it was proposed to prove the execution of the note by all the 
other signers, except Dumas. Objected to by Dumas, but 
received by the Court, whereupon he excepted. 

Plaintiff further offered to prove by Sanders that only the 
nameof Angus Martin was signed to said note when he, the 
witness, signedit. Tothis defendant, Dumas, again objected. 
The Court received the evidence, and he accepted. 

On the cross examination of the witness, Patterson, who 
had testified, that in his opinion, the signature purporting 
to be Dumas’ was written by some one, who at the time was 
nervous, and who was examined after the deposition of 
Dumas himself, denying the genuineness of the signature 
was read, it was proposed by the plaintiff to prove by him, 
from reputation, that Dumas was a free drinker. This 
evidence being objected to, and received by the Court, defen- 
dant, Dumas, excepted. 

Plaintiff further proved by Patterson, who is a physician, 
that the sudden cessation from drinking spirits by a person 
accustomed to it, or a free drinker, would have the effect of 
making him nervous. The introduction of this evidence 
was objected to by defendant, but was received by the Court. 
Dumas again excepted. 

By the defendant, Sanders, the plaintiff proved that the 
signers of the bond, at the time of its execution, other than 
the defendant, Dumas, were men of wealth. To the recep- 
tion of this evidence by the Court, Dumas objected, and 
excepted. 

By the same witness the plaintiff was allowed by the 
Court, after objection, to prove that Dumas and the defend- 
ant, Angus Martin, at the time of the execution of the bond, 
were friendly and on the best of terms. Defendant, Dumas, 
again excepted. This witness also stated, after objection 
noted, that the bond was brought to him to sign by the 
sald Martin. Again excepted to. 

The deposition of Dumas, taken de bene epe, was allowed 
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to be read, his inability to attend the trial being first estab- 
lished, and his counsel in commenting upon the same, called 
the attention of the jury to the signature to the deposition, 
and proposed for the jury to notice the difference. He was 
stopped by his Honor, when the counsel insisted that the 
exclusion of comparison of handwriting did not apply to 
any writing which had been introduced in evidence; at 
least did not apply to the right of jury to compare. His 
Honor being of a different opinion, decided the points 
against the defendant, and did not permit the jury to have 
the deposition. Dumas again excepted. 

His Honor charged the jury that there was but one issue 
for them to try, and that was, whether Dumus signed the 
bond in question; that the evidence was conflicting, and 
they must determine the matter by weight of evidence, and 
in so doing they were not bound by the number of wit- 
nesses. If they saw fit they could believe three of plain- 
tiff’s witnesses against six of defendants. Having recapitu- 
lated the evidence, his Honor stated to the jury that if the 
weight of the evidence was on the side of the plaintiff, they 
should find for the plaintiff; if on the contrary, 1t was on 
the side of the defendant, they should find for the defen- 
dant. If,in the opinion of the jury, the evidence is equally 
balanced, tbe plaintiff fails to make out his case, and your 
verdict will be for defendant. To this charge the defendant, 
Dunaas, excepted. 

There was a verdict for the plaintiff; rule fora new trial; 
rule discharged. Judgment and appeal. 


Fowle and Bailey, for appellant: 


I. It was allowed to be shown, despite the objection of de- 
fendant and the opinion of this Court in Heileg v. Dumas, 
65 N. C. Rep. 214, that defendant, Dumas, and Angus Mar- 
tin. whose name is signed first to the note were friendly— 
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‘on the best of terms,” as the witness expressed it. It is 
submitted that the case referred to is decisive of this the 
sixth point in order, and it is therefore transferred. 

II. 8d point. Dr. Patterson, after he had testified that 
the signature in question was a forgery, stated that the sig- 
nature looked as if made by a nervous man. | 

He was then permitted by the Court to state that Dumas 
had the reputation of being a free drinker. 

We submit that such an inquiry, even as to the fact, was 
calculated to mislead the jury, and is rendered doubly ob- 
tionable when proved by reputation. 

The same point conversely stated was decided in Beal y. 
Ltobeson, 8 Ired. 276, 

In civil actions evidence of character of parties is not 
admissible unless put directly in issue by the nature of the 
proceeding. Mcfaev. Lilly, 2 Ired., 118; Bottoms v. Kent, 3 
Jones 154. ' 

III. 1st point. Admission of proof as to the genuineness 
of the other signatures, the only issue being as to that of Du- 
mas, and fifth point that the other signers were men of 
wealth may be considered together. 

Neither circumstance tended to prove that Dumas signed, 
and it has long been settled that it is error to receive evi- 
dence irrelevant which is calculated to mislead or prejudice 
the minds of the jury. State v. Arnold, 18 Ired. 184, 

The cases of Holmesley v. Hogue, 2 Jones, 391, and Jenkins 
vy. Troutman, 7 Jones 169 at p. 173, are illustrative of this 
rule. 

IV. The Ist, 5th and 4th points. That Dr. Patterson was 
allowed to express an opinion that the sudden cessation in 
the use of ardent spirits by a free drinker would have the 
effect to render him nervous may be considered together as 
inadmissible on the ground that at best such evidence could 
only raise a mere conjecture that Dumas signed the note. 
1. That before signing he had been drinking hard. 2. That 

14 
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about that time he had suddenly ceased, thus mounting 
conjecture upon conjecture without evidence of either fact. 

This Court has repeatedly held that such evidence is in- | 
admissible and its reception error, of which parties have a 
right to complain. Sutton v. Madre, 2 Jones 320; Alatthis v. 
Matthis, 3 Jones 182. 


McCorkle, contra. 


I. The Judge below did not err in receiving the evidence 
that defendant had the reputation of being a free drinker. 
The witness to whom this question was put, had testified 
that in his opinion the signature purporting to be that of 
defendant’s, was written by a man who was nervous; then it 
became pertinent to inquire into the habits of defendant as 
to drinking spirits, because it would be a circumstance for 
the jury to consider, whether defendant when under a ner- 
vous excitement from drinking, had not executed the note ; 
besides, prior to the examination of the witness, Patterson, 
the deposition of the defendant had been read, and his 
whole character was the legitimate subject of anquiry. 

II. It was competent also to prove the intimacy existing 
between Martin, who was according to the evidence of the 
defendant, Sanders, the principal of the note sued on, and 
defendant; it was a strong circumstance tending to show 
there was nothing unreasonable in the defendant’s execu- 
ting the note; and for the same reason it was competent to 
show that all the parties to the note were solvent at the 
time of the execution. It is not reasonable to suppose that 
three or more solvent men would commit forgery to procure 
the signature of one whose name could add but little ifany- 
thing to the security of the note. | 

III. To have allowed defendant’s counsel to have exhib- 
tied to the jury the note sued on, together with the signa- 
ture of the defendant to the deposition, and let the jury 
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form their opinion from such evidence, was Hable to the 
objection that it was an effort to compare handwritings, 
which is incompetent; but to the further objection that it 
would have been equivalent to defendant’s making evidence 
for himself. Exhibit such a signature as he might make to 
the deposition ante motam litem, with the note sued on. If 
this is competent, what would be incompetent ? 

LV. The Judge charged the jury that they must be gov- 
erned by the weight of the evidence, and defendant cannot 
complain that his Honor instructed them that they were 
not necessarily in making up their verdict as to the weight 
of evidence to be governed solely by the number of wit- 
nesses on either side. This was competent, because other- 
wise he who offers the most witnesses who testify to the 
same matter must prevail over his adversary who offers a 
less number of witnesses, whose intelligence, means of form- 
ing an opinion, and freedom from bias, is far superior to 
that of the witnesses offered adversely. It 1s the credit due 
to evidence offered, to the facts proven, which the jury are 
to consider, and not the number of witnesses offered. 


Reape, J. This case has been before us heretofore, 65 
N.C. Rep. 214. And one of the exceptions in the case then 
is precisely the sixth exception in the case before us now, 
to-wit: that in order to show that the defendant, Dumas, 
signed the bond, the plaintiff was allowed to show that 
Dumas and Martin, another obligor in the bond, were on 
friendly terms. This was excepted to by the defendant, and 
we sustained the exception then, and of course we sustain 
it now. 

There is error. 


Per CURIAM. Venire de novo. 
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URIAH VAUGHN, Adm’r, de bonis non, v. W. T. STEPHENSON, Adm’y, &e. 


No Court except that of the Probate Judge, or some Court acting on appeal from 
him, has jurisdiction to issue execution against the assets of a decedent. 


An action may be brought in any Court having jurisdiction against an adminis- 
trator, and judgment obtained, but no issue of fully administered can be 
tried, and a judgment for the plaintiff merely ascertains the debt. 


Acts of 1868-’69, chap. 113, and of 1871-72, chap, 213. 


Notices, in the nature of a scire ficias to defendant, heard 
before Cloud, J., at the January (Special) Term, 1873, of the. 
Superior Court for NoRTHAMPTON county. 

Plaintiff, as administrator de bonis non, of W. W. Powell, 
obtained at Spring Term, 1869, of said Court, a judgment 
against S. A. Warren, the intestate of defendant. In Sep- 
tember, 1872, plaintiff issued notice reciting the foregoing 
facts to the defendant to appear and show cause why execu- 
tion should not issue against the estate of the intestate in 
his hands. : 

At the return term of the notice defendant moved to dis- 
miss the proceeding, which motion was not allowed, and the 
defendant appealed. 


Barnes, for appellant. 
Peebles & Peebles, contra. 


Ropman, J. In September, 1872, the plaintiff caused to 
be issued to the defendant a scire facias, reciting that plaintiff, 
as administrator, had recovered a judgment against Warren 
and Martin; that Warren had afterwards died intestate, and 
defendant had become his administrator, and requiring the 
defendant to appear at the next term of the Superior Court 
and show cause why execution should not issue against the 
goods and chattels of the intestate in his hands, &e. 

Defendant moved to dismiss the writ because the Court 
had no jurisdiction to give the judgment demanded. The 
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judgment recited was recovered at Spring Term, 1869. In 
May, 1872, Warren died intestate. Administration was 
granted to defendant in August, 1872. 

The case comes within the provisions of the Act of 
1868-69, chap. 118, p. 257, and the Supplemental Act of 
1871-72, chap. 2138, p. 375, which are in part materia, and 
must be construed together. 

By the Act of 1868~'69, sec. 24, it is provided that all the 
debtsof a decedent shall be divided into seven classes which 
shall be paid in a certain order, and that all debts shall be 
paid pro rata in their respective classes. Preferences are 
forbidden. 

The greater part of the provisions of the Act relate to the 
voluntary settlement of an estate by the executor or admin- 
istrator. 

Section 82, however, provides that a creditor of the dece- 
dent may bring an action against the executor, &., but no 
execution shall issue without leave of the Court upon notice 
of twenty days and proof that the executor, &c., has refused 
to pay the creditor his rateable part. 

This section implies that there has been a previous state- 
ment of the administration account by the Probate Judge. 
So far as it is inconsistent with the later Act of 1871-72, it 
must give way to that. 

The object of that Act is to provide means by which, in 
case the executor, &c., delays a voluntary settlement of the 
estate, a creditor on behalf of himeelf and other creditors 
may compel it. 

Section 1. Any ereditor may prosecute @ special proceeding 
before the Probate Judge in his own name, and in behalf 
of all the creditors of the deceased to compel an account by 
the executor, &c. The other sections preseribe in detail the 
roanner in which claims against the estate shall be proved. 
Section 6. Creditors shall file their claims. Section 7. How 
the claims shall be evidenced. Section 10. Representative 
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to admit or deny claims within five days. If he denies a 
claim, the pleadings shall be as in other cases. Section 11. 
The issues thus joined shall be tried in the Superior Court. 
Section 23. No judgment of any Court against a personal 
representative shall fix him with*assets, except a judgment 
of the Probate Judge on the particular point. Judgments 
of other Courts simply ascertain the debt. | 

These provisions sufficiently show that no Court except 
that of the Probate Judge, or some Court acting on appeal 
from him, has jurisdiction to issue execution against the 
assets of a decedent. An action may be brought in any © 
Court having jurisdiction, and judgment obtained, but no 
issue of fully administered can be tried, and a judgment for 
the plaintiff merely ascertains the debt. 

The proceeding of the plaintiff is irregular, and without 
the jurisdiction of the Superior Court, and should have been 
dismissed. 


Per Curiam. Judgment below reversed, and proceeding 
dismissed. , | 


STATE v. WM. LINKHAW. 


The disturbance ofa religious congregation by singing, when the singer does 
not intend so to disturbit, but is conscientiously taking part in the reli- 
gious services, may bea proper subject for the discipline of his chureh, but 
is not indictable. | 


INDICTMENT for misdemeanor, tried before Russell, J., at 
Roseson Superior Court, Spring Term, 1873. 

Defendant was indicted for disturbing a religious congre- 
gation. The evidence as detailed by several witnesses was 
substantially this: Defendant isa member of. the Metho- 
dist Church; he sings in such a way as to disturb the con- 
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gregation; at the end of each verse, his voice is heard after 
all the uther singers have ceased. One of the witnesses 
being asked to describe defendant’s singing, imitated it by 
singing a verse in the voice and manner of defendant, 
which “produced a burst of prolonged and irresistible 
laughter, convulsing alike the spectators, the Bar, the jury 
and the Court.” 

It was in evideuce that the disturbance occasioned by 
defendant’s singing was decided and serious; the effect of it 
was to make one part of the congregation laugh and the other 
mad; that the irreligious and frivolous enjoyed it as fun, 
while the serious and devout were indignant. It was also 
in evidence (without objection) that the congregation had 
been so much disturbed by it that the preacher had declined 
to sing the hymn, and shut up the book without singing it ; 
that the presiding elder had refused to preach in the church 
on account of the disturbance occasioned by it; and that on 
one occasion a leading member of the church, appreciating 
that there was a feeling of solemnity pervading the congre- 
gation in consequence of the sermon just delivered, and 
fearing that it would be turned into ridicule, went to the 
defendant and asked him not to sing, and that on that occa- 
sion he did not sing. It also appeared that on many occa- 
sions the church members and authorities expostulated with 
the defendant about his singing and the disturbance grow- 
ing out of it. To all of which he replied: “That he would 
worship his God, and that as a part of his worship it was 
his duty to sing.” Defendant is a strict member of the 
church, and a man of exemplary deportment. — | 

It was not contended by the State upon the evidence that 
he had any intention or purpose to disturb the congrega- 
tion; but on the contrary, it was admitted that he was con- 
scientiously taking part in the religious services. _ 

Defendant prayed the Court to instruct the jury that if 
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the defendant did not intend to disturb the congregation he 
was not guilty. 

This instruction his Honor refused, and among other 
things, told the jury that it would not excuse the defendant 
to say that he did not intend to disturb the congregation. 
The question is, did he intend to commit the act which did 
disturb the congregation? The jury must be satisfied that 
there was an actual disturbance occasioned by the defendant’s 
act. Itis a general principle that every man is presumed 
to have intended the necessary consequences of his own 
acts. 

There was a verdict of guilty. Judgment, and appeal by 
the defendant. 


W. McL. McKay, and N. A. McLean, for appellant. 
Atttorney General Hargrove, for the State. 


Serriz, J. The defendant is indicted for disturbing a 
congregation while engaged in divine worship, and the dis- 
turbance is alleged to consist in his singing, which is de- 
scribed to be so peculiar as to excite mirth in one portion 
of the congregation and indignation in the other. 

From the evidence reported by his Honor who presided 
at the trial, it appears that at the end of each verse his voice 
is heard after all the other singers have ceased, and that the 
disturbance is decided and serious; that the church mem- 
bers and authorities expostulated with the defendant about 
his singing and the disturbance growing out of it; to all of 
which he replied that he would worship his God, and that 
as a partof his worship it was his duty tosing. It was 
further in evidence that the defendant is a strict member of 
the church, and a man of most exemplary deportment. 

“Tt was not contended by the State upon the evidence 
that he had any intention or purpose to disturb the congre- 
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gation; but on the contrary, it was admitted that he was 
conscientiously taking part in the religious services.” 

This admission by the State puts an end to the prosecu- 
tion. It is true, as said by his Honor, that a man is gener- 
ally presumed to intend consequences of his acts, but here 
the presumtion is rebutted by a fact admitted by the State. 

It would seem that the defendant is a proper subject for 
the discipline of his church, but not for the discipline of the 
Courts. 


Per CURIAM. Venire de novo. 


G. W. McKEE, Sheriff, «. JACOB LINEBERGER. 


Proof without allegation isas ineffective as allegation without proof: Hence, 
The Court cannot take notice of any proof unless there be a corresponding 
allegation, 

A sheriff selling land under execution, may maintain an action in his name 
against the purchaser for the amount bid, upon tendering a deed for the 
land sold. 

The relation of creditor and debtor exists between the sheriff and such pur- 
chaser, by force of contract of sale,and the sheriffis left to enforce his rights 
by the usual remedy of action, unless he elects to rescind the contract of sale 
and sell the land again. 

Nor is it necessary to enable the sheriff to bring such action, that he should 
first make a return of the sale on the execution. 


A bidder at a sheriff's sale occupies a relation altogether different from a bidder 
ata sale made by order of a Court of Equity. In the flatter case, the Court 
takes the bidder underits protection and control,and manages the whole 
proceeding until the sale is in all things carried into effect: Whereas, In 
the former the sheriff makes the sale by himself, without any confirmation 
or other act of the Court, and acts by force of a statutory power to sell, &c. 


A. bidder at a sheriff’s sale of a tract of land, known as the *‘ Neagle tract,’ can- 
not avoid his bid, because the sheriff refused to convey @ narrow strip of 
land and mill site and water power adjoining the same, and which the 
sheriff did not sell, although such water power, &c., was some six months 
before the sale, advertised as belonging to the ‘‘ Neagle Tract.” 
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CIVIL ACTION, at first commenced in Gaston county, and 
thence regularly removed to Lixcoin, where it was tried 
before Logan, J., at Spring Term, 1873. 

The following is the case, signed and sent by the counsel 
of the parties, with the record to this Court. 

‘This is an action brought by the plaintiff in his official 
capacity as sheriff of Gaston county, to recover of defendant 
the amount of a bid made by him for a tract of land sold 
by plaintiff at a judicial sale under a venditiont exponas, and 
which bid the defendant after said sale refused to pay. 

The plaintiff in his own behalf testified that having in 
his hands a fert facias against H. W. Rumfelt, Wm. R. 
McLean and J. E. Neagle, returnable to the Spring Term, 
1569, of Gaston Superior Court, and before levying and ad- 
vertising the lands of defendant, Rumfelt, for sale, he sum- 
moned Wm. McKee, Rufus J. Beatty and James Wagstaif 
as commissioners to lay off to said defendant his homestead 
and personal property exemption; that he met said com- 
missioners on the day appointed on the premises, and after 
administering the oath to them he left and did not return ; 
that the lands of Rumfelt consisted of several different 
tracts all adjoining each other, and after laying off the 
homestead he advertised the same in written notices posted 
at the Court-house door, and three other public places in 
the county, to be sold on the 3d day of April, 1869; that at 
the request of said William R. McLean, he consented for 
Mclean to make an advertisement in the Charlotte Demo- 
crat, in his, McKee’s name, as calculated to attract the at- 
tention of a larger number of persons; that said Wm. R. 
McLean wrote the advertisement and procured its insertion 
in the Democrat, but witness was not positive as to whether 
he saw the advertisement in writing before its publication, 
but thinks he did. He saw it afterwards. The advertise- 
ment is in words and figures as follows : | 
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“TmporTANT SALE OF Ruav Estare.—At the Court-house 
in Dallas, on Saturday, the 3d of April, 1869, I will sell that 
valuable tract of land known as the ‘J. B. Neagle Tract,’ on 
the Catawba river, containing 208 acres, more or less, with a 
good mill site and water power. 

“Also one other tract, known as the ‘ Rumfelt Home 
Tract,’ containing 200 acres, more or less, on which is the 
well-known and valuable Rumfielt gold mine. 

“ Also one other tract, known as the McLean Gold Mine 
tract, containing 50 acres, more or less, levied on as the 
property of H. W. Rumfelt, to satisfy executions In my 
hands in faver of J. Af. Hutchison, assignee, v. H. M. Rum- 
felt, W. R. McLean and J. EH. Neagle. The above land will 
be divided to suit purchasers. Terms cash. 

“G. W. McKEE, Sheriff. 

“ March Ist, 1859.” 

“Tn regard to the valuable quality of the above lands, 
reference is made to W. F. Davidson, Esq., M. L. Wriston, 
Esq., and W. J. Yates, editor of the Charlotte Democrat.” 

Witness further testified that he did not sell the lands 
aforesaid on the 2d of April for want of bidders, and he 
made such return on the execution; from the Spring Term 
a venditioni exponas issued to sell the lands levied on, and he 
advertised them by notices posted as usual, but in them 
merely recited the J. B. Neagle tract as containing 208 acres, 
without saying anything as to a mill site and water power ; 
on the 4th of October he offered for sale the lands ‘of Rum- 
felt, stating the Neagle tract as containing 208 acres without 
mentioning a millsiteand water power when the defendant 
at a single bid offered the sum of $2,625, and the same was 
knocked off to him at that sum ; that shortly before the sale 
commenced, the defendant came to him and said he thought 
of bidding for some of the land, and wished to know if he 
did so, whether he would give him some little time in 
which to raise the money; and he agreed that he would 
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‘give him such time; after the defendant bid off the land he 
‘came to witnessto know within what time he,must raise the 
‘money, and two weeks were given as the time for the pay- 
‘ment of the money; at the end of that time the defendant 
‘came to pay the money, alleging that he had it, and 
demanded a deed. After referring to the Register’s books, 
plaintiff offered to convey the “J. B. Neagle tract” by metes 
and bounds of the original tract; but defendant insisted 
that they did not include the mill site and water power, 
which he alleged were the principal objects of his purchase, 
and if he did not get them, he did not want the land; 
‘plaintiff said he did not sell any mill site and water power 
‘to defendant; in fact, he did not know anything about 
‘them, but was willing to convey the J. B. Neagle tract 
‘of 208 acres as described in the original on the Register’s 
books to which he had reference for the metes and bounds; 
‘defendant refused to take any such deed, and went off with- 
‘out paying his money; above six or eight week afterwards 
‘and two weeks after Gaston Court, he, plaintiff, prepared a 
‘deed and went to defendant’s house and tendered it to him 
containing the 208 acres by the metes and bounds in the 
‘original deed, and demanded the amount of the bid: 
defendant asked if it contained the mill site and wate: 
‘power opposite the narrow strip of land; plaintiff told him 
it did not; the defendant replied he would not have it 

witness then told him he had sold the narrow strip of lanc 
at the foot of the shoal to his father, Wm. McKee, and he 
defendant, could get it for twenty-five dollars; defendan 
replied he had bought it once and did not wish to buy i 
‘again from a third person; plaintiff then told him that hx 
had not yet made a deed to his father, and he could contro 
‘the matter, and he would insert the mill site and wate: 
‘power in the deed if defendant would pay the money 

defendant said he believed he would buy other ,Jands witl 
the money; he also testified that he had never been on th 
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land, and knew nothing about the shoal or mill site at that 
time; plaintiff thereupon left him. 

Witness further testified that upon the venditiont exponas 
he had indorsed a return of the sale to Lineberger, and 
after he refused to pay he went into the clerk’s office with 
the venditiont exponas and asked the advice of the clerk as: 
to what he should do; the clerk told him he had no advice 
to give; that if he made a return it would be entered 
on the execution docket, and if he made no return it 
would be his duty to issue an alias venditiont exponas; 
he then asked the clerk if he could not make no return 
and let an alias issue and then sell the land again, and 
hold Lineberger responsible for the difference; clerk said 
he did not know; he must advise for himself; that he, the. 
plaintiff, concluded to make no return, and took his pen and 
erased the return of sale already written upon the venditioni 
exponas ; that he did not order any of the alias fi fas to issue, 
nor did his counsel; that the tendering of the deed was in 
accordance with the advice of his counsel obtained at Court 
after the sale; that he also said in the conversation with 
the clerk that he would strike out the return until he could 
see his counsel at Court; that the clerk did issue an alias 
venditiont exponas which was returned to the Spring ‘erm, 
1870; another returnable to Fall Term, 1870; and another 
to Spring Term, 1871, on which last he made returnable as 
follows: “The within named property, the fifty acre tract 
known as the Gold Mine tract, was sold, bid off by J. L. 
Rumfelt; the J. B. Neagle tract was sold and bid off by. 
Jacob Lineberger, for which there is a suit now pending.. 
The forty-three acres, part of the Mine tract, was bid off by: 
William McKee.” 

Cross-examined—Prior to sale he had according to the 
Act of Assembly appointed John Smith and W. R. Rankin 
to appraise the land; they had made such appraisement, 
and he had it on day of sale, but after searching for it could. 
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not find it—supposed it might be in the clerk’s office; Line- 
berger’s bid was three-fourths of the appraisement. He 
further testified that subsequent to his tender of a deed to 
Lineberger at the defendant’s own house he did make a deed 
to his father for forty-three acres, which included the strip 
of land in controversy, which strip did not belong to the 
Neagle tract but belonged to the Lattimer tract. 

Jacob Lineberger in his own behalf testified that in the 
Spring of 1869, he was looking about for a tract of land 
with a good water and mill site upon it with a view of pur- 
chasing it for the benefit of a son and one Wilson, a son-in- 
law; that the Democrat newspaper, containing the adver- 
tisement of the sale of J. B. Neagle’s tract, and other lands 
of H. W. Rumfelt, over the name of plaintiff as sheriff was 
received by him, and he concluded to examine them ; that 
he did not sttend the sale of the land advertised for April, 
but learned soon after that the sale was postponed until 
October 4th, 1869; he did not see or look for any written 
advertisement of the property, as he had a printed descrip- 
tion of the property in the Charlotte Democrat, and relied 
upon that, and had no reason to doubt its correctness; in 
July, he got a neighbor, Mr. Craig, who said he was well 
acquainted with the Neagle tract, to go with him to the 
premises and show him the lands and lines; Mr. Craig took 
him along the river and on the northern lines and on the 
west, and then down the southern side to the river; but 
stated that he was not well acquainted with the lines on the 
southern boundaiy, joining the Lattimer lands; witness 
saw the mill-dam fronting the Neagle lands, and a mill- 
house erected as a gold mill, but saw no other water power 
along the river front; above the dam being eddy or pond 
water nearly to the head of the shoal; soon thereafter he 
got one Kerr, who lived close by the Neagle tract, and who 
had carried the chain for Mr. Rumfelt on some survey, and 
professed to know, to go with him and show him the lands 
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and lines; he did so and pointed out all the lines Craig had 
shown him, and also those on the south side next the Latti- 
mer tract, and upon reaching the branch lying between the 
Neagle and Lattimer tract followed the same to the river; 
he did not point out any part on the river side above the 
branch as belonging to the Lattimer lands, and from his 
showing defendant did not doubt but the mill site and water 
power opposite the Neagle land was part and parcel thereof; 
he did not go to Messrs. Yates, Davidson or Wriston, who 
were referred to in the advertisement; witiess was satisfied 
with the land and water power and mill site, and concluded 
to buy it if it did not command more than he thought it 
was worth; he attended the sale, and had an interview 
with the sheriff, who agreed to give him time to raise the 
money if he should buy; when the Neagle tract was 
offered he bid for the same $2,625, the three-fourths of the 
value as appraised by the appraisers; after the sale the 
sheriff required him to bring the purchase money in two 
weeks; on his way home his son-in-law, Wilson, told him 
a conversation he had with Mr. Wm. McLean in relation to 
the water power after the sale, and he, Wilson, informing 
him that Wm. McKee claimed that he had purchased the 
water power and mill site, and that he had better look into 
the matter before paying the amount of his bid; that on 
the day appointed he carried the money to Dallas and told 
plaintiff he was ready to pay, upon the making on his part 
a proper deed; after some examinations, and conversation, 
sheriff said he had not sold to defendant the mill site and 
water power and he could not insert that in a deed, but 
would convey the J. B. Neagle tract, 208 acres, according to 
its boundaries as shown by the Registers books; witness 
refused to take such deed, saying that he had purchased 
the Neagle tract according to his advertisement, and the 
mill site and water power were the chief inducements to his 
purchase ; plaintiff denied that he had put that advertise- _ 


224 IN THE SUPREME COURT. 


Mck £:, Sheriff, v. LINEBERGER. 


ment in the paper, or that he had sold under it; witness 
affirmed that he had bought under that advertisement, and 
if he did not get what he bought he would not pay; wit- 
ness left and went home; some two or three weeks after the 
Superior Court, [plaintiff came to his house with a deed, 
and the conversation then occurred between them as recited 
in plaintiff's testimony. 

Wilson, in behalf of defendant, stated that he was a son- 
in-law of defendant, and for him the proposed purchase was 
in part contemplated, knowing that defendant was de- 
sirous of buying a tract of land with a water power on it; 
after the adjournment of the sale of the land in the Spring 
of 1869, he received a copy of the Democrat containing the 
advertisement, and showed it to defendant ; that he accom- 
pained defendant on his two visits to the land under the 
guidance of Craig and Kerr; saw the dam and steam mill 
house fronting the Neagle land, and did not learn from 
either of the guides, and did not doubt but the same were 
a parcel of the Neagle land; he saw no other water power 
opposite the Neagle land, for it was all pond and eddy water 
above on the shoal; about one week before the sale of 
October 4th, he carried his sorghum cane to the mill of Wil- 
liam McLean, who lived close by the Neagle land, and Mr. 
McLean said to him he was glad Mr. Lineberger intended 
buying the land and erecting mills which would be a great 
convenience to the neighborhood; and that it would not 
cost much, as the dam was already built; he accompanied 
defendant to sheriff’s sale, and heard the crier announce the 
Neagle tract containing 208 acres, &c., but he said nothing 
about mill site or water power; defendant bid for the same 
$2,625 ; the sheriff next offered a forty acre tract for sale as 
Rumfelt’s property, and in his description said nothing as 
to water power and mill site; those were the only lands 
offered for sale; after the sale was concluded, William B. 
McLean said to him, now is the time for you to buy the 
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mill site and water power, as you can get it cheap; he said 
Mr. Lineberger had boughtit; Mr. McLean said no, Wm. 
McKee had bought it; witness was surprised at this infor- 
mation and communicated it to Mr. Lineberger on their way 
home and advised him to be cautious in paying over his 
money without getting a deed for what he supposed he had 
bought. | | 

E. H. Wilson, for plaintiff, testified that he was clerk of 
Gaston Superior Court; that plaintiff came into his office 
with the venditiont exponas in his hand and said, “I have 
here some papers, I do not know what to do with them; I 
have never been treated so before; that Lineberger had bid 
off the land and asked for a little time to pay the money, 
he had given it, and now he would not take it at all, and 
wished to be advised” ; witness refused to advise, but said if 
he made a return he would enter it on the execution docket, 
and if he made no return he should be bound, as his duty 
required, to issue an alias venditiont exponas; plaintiff re- 
plied he believed he would call it no return, and cross out 
the return and let you issue new executions, and if I sell 
the land over again I will sell it at Lineberger’s risk, like 
an administrator’s sale, and he did put crosses over the re- 
turn he had written on the executions and handed them in 
in that way ; other aliases were issued as if no return had 
been made; that neither sheriff or plaintiff in execution or 
his counsel ever ordered him to issue; that he did so because 
he supposed that wag his duty; plaintiff was at the time 
sheriff of Gaston, but had gone out of office in September 
last; the sale was on the 4th of October, and the Court met 
on the 7th November, 1869. 

Moses H. Hana, for defendant, testified: He had been 
summoned as surveyor to aid the commissioners in laying 
off the homestead of H. W. Rumfelt, in the Spring of 1869 ; 
the commissioners instructed him not to include any of the 
gold mines or water power, as they agreed to allow only 

15 
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arable land, 125 acres, at &S per acre, for the homestead ; 
they were too valuable and would bring much more for the 
creditors, and if they were included they should value the 
homestead over again; Rumfelt desired the homestead 
should be laid off the Lattimer lands, which lay south of the 
Neagle tract; the frst day he laid off the tract, parcel of the 
Lattimer, containing 160 acres, but did not cross the branch 
between the Neagle and Lattimer lands above which was 
the water power; neither did he take in any of the gold 
mines; finding that his survey included too much, the com- 
missioners directed him to take out 40 acres wherever Rum- 
felt directed them: he did so and laid off the 40 acre tract 
as so marked in the plat; that he never cut off the strip of 
land and annexed it to the Neagle tract; he further stated 
that the branch was near the dividing line between the 
Lattimer and Neagle lands; that in front of the lower end 
of the Neagle land there was a narrow strip of land which 
was part of the Lattimer land and the branch crossed the 
lower end of this strip; that this narrow strip was only two 
or three poles wide and thirty-four poles up the river; 1¢ was 
too narrow for the erection of proper buildings, roads &c., 
for the proper use of the water power, which stood on this 
strip and just below the upper corner and line of this small 
piece of land; that there was a dam erected below the upper 
line, five or six feet high which was built obiquely across 
the river up to the shoal and the larger part of the dam was 
opposite the Neagle land; there was a smal] mill house 
below the dam, but had not been driven by water; it was 
a gold mill andrun by steam, not connected with the water 
power; there was no other water power that he could see, 
on the river front of the Neagle land, except where this dam 
stood; all above was pond water nearly to the’top of the 
shoal. The witness was asked if he was not instructed by 
the commissioners, when laying off the homestead, to lay off 
this strip to be sold with the Neagle tract, as it would become 
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more valuable and bring more money for the benefit of the 
creditors? ‘This was objected to. Defendant’s counsel stated 
that they expected to show and satisfy'the jury that the 
divisions of the lands made by the commissioner and sur- 
veyor was adopted by the sheriff in his sales in all respects. 
Objection sustained, and testimony ruled out. The witiness 
further testified, that on the first day of the survey, observ- 
ing the directions of the commissioners, he had crossed the 
branch and included this narrow strip in his bounds of the 
165 acres; Hana never ran around the strip at all, but 
only cut off 40 acres by the inside line joining the homestead ; 
this necessarily cut off the strip with the 40 acre tract. 

H. Rumfelt, for defendant, was defendant in the execu- 
tions, and owned all the lands; he had built the dam now 
standing on the narrow strip of land several years since; 
it was built of logs and rocks, and ran angling up the river; 
the shore end of the dam abutted against a rock on the 

upper end of the narrow strip, and the larger part of 1t was 
opposite to the Neagle tract; the fall was about six feet at 
the dam, and there was no other water power opposite the 
Neagle land, as it was all eddy water from the dam; it was 
bul it for a saw mill; the mill house erected below t the dam 
was used asa gold mill, and was driven by steam power. 

Yas asked whether on the first trial of this suit in Gaston, 
oo plaintiffs offered any evidence, or alledged that there was 
any ot ther mill site or water power fronting the land except 
where the dam stood. Objected to, and ruled out. 

Rufus Rankin, for defendant, stated that he and John 
Smith were called upon by the sheriff to appraise the lands 
of Rumfelt, with a view to the execution sale; they valued 

= Neagle land, including strip and water power at $3,500, 
and reported same to sheriff; they did not tell him particu- 
lavly that they included the strip and water power. 

J.B. Kerr, for plaintiff, had assisted Mr. Rumfelt to survey 
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the Neagle land when he bought it; had accompained Mr. 
Lineberger in 1869, when he viewed it; he showed him aik 
the lines as he supposed, but did not tell him that the strip 
of land did not belong to the Neagle land, for he did not 
know it, but showed him all the courses, including the Water 
oak and White oak. | 

Wu. B. McLean, for plaintiff, lived near the Neagle land 
sixty years; knows all the lines, and knows that the strip is 
not a part of it, and never was a part of it; it always 
belonged to the Lattimer tract; he put the notice in, the 
Democrat newspaper; there isa good water power on the Nea- 
gle land, 160 yards above strip of land, opposite to the Rock 
Island wheel house, with about as much fall as at Rock 
Island, three or four feet high ; there are other water powers 
and mill sites opposite to the Neagle land ; the water power 
and mill site alluded to in the advertisement was the one 
160 yards above the dam; did not think the water ponded 
back more than 160 yards; the part of the dam now remain- 
ing runs from the rock corner in the river diagonally to the 
island, and is all on the Neagle tract; he is one of the 
securities of Rumfelt, and his property was bound by the 
execution, and he put the advertisement in the Democrat to 
make the property bring as much as possible, and had paid 
for the advertisement himself; did have the conversation 
with William Wilson at his sorghum mill as recited by him, 
but did not tell him that the strip of land did not belong 
to the Neagle tract; was at the sheriff's sale. 

Jasper Stowe, for plaintiff, has for many years been 
engaged with water powers ; has known this shoal before and 
since this suit; the whole shoal is tolerable regular on the 
Gaston side where the Neagle land is, and is about 500 yards 
long the lower half being more steep than the upper; 
ascending from the present dam and about 160 yards above 
it, a fallof about twenty horse power may be had ; 100 yards 
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above the dam, about twenty-five or thirty horse power, with 
three feet head; fifty yards above the dam is forty horse power; 
mill sites can be had at all these points along the shoal which 
have been spoken of, to run a grist and saw mill; twenty- 
five or thirty horse power is necessary; at the Rock Island 
mills on this shoal, on the Mecklenburg side, there is a fifty 
horse power with four and a half feet fall ; two-thirds of the 
river ison the Neagle side in Gaston, the island in the river 
so dividing the current; most of the fall is from 160 yards 
above the dam down to the rock and dam. 

On cross-examination witness stated that his views is 
based on the supposition that the present dam must be 
taken away; the present dam would destroy all the water 
powers above spoken of, with the dam standing as at present 
could not find any water above. 

Plaintiff asked the Court to instruct the jury that the 
facts proved by Eli Withers, and the indorsements upon the 
executions given in evidence, do not, in law, constitute a 
waiver of the sale made by the plaintiff. 

The defendant insisted : 

1st. That this action cannot be maintained, the remedy 
being a motion for a rule in the original suit. 

2d. That plaintiff having neither the right of property, 
nor possession, but simply a naked authority to sell, derived 
from a Court, cannot maintain this action. 

3d. That plaintiff not having paid to the plaintiff in the 
execution the amount sought to be recovered, cannot main- 
tain this action. 

Ath. The failure of the sheriff to make return of the 
alleged sale to the return term of the Court, and the subse- 
quent issuing of alias and pluries venditiont exponas com- 
manding the sale of the same property, and delivered to the 
present plaintiff as sheriff, was a legal waiver on the part of 
the plaintiff in the execution of any claim against the 
defendant fer the purchase money. 
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5th. The plaintiff having agreed before the sale that the 
defendant should have time to pay the amount of any bid 
he should make, avoided the sale as contrary to the policy 
of the law. 

6th. That if defendant made his bid under a mistaken 
belief, that the Neagle tract covered the strip of land lying 
between the Neagle tract and the river, and such mistake 
was induced by the representations of plaintiff, it would 
avoid the contract and defendant would not be required to 
pay his bid. 

The following issues were submitted to the jury: 

1. Did plaintiff falsely and knowingly mislead and 
deceive the defendant in the sale of the land mentioned in 
the pleadings ? 

2. Did defendant assume to pay the plaintiff the sum 
mentioned in the complaint as the price of the tract of land 
mentioned in said complaint? 

3. Did the defendant bid for the property offered for sale 
under misapprehension on his part induced by the repre- 
sentation of the plaintiff, as to the extent of the land com- 
prised in the name of the “J. B. Neagle tract ?” 

4, Did plaintiff, or plaintiffs, in execution under which 
the property was offered for sale, waive the bid made by 
defendant? 

Defendant’s counsel asked his Honor to charge the Jury : 

1. That this action cannot be. maintained—the remedy 
being a motion for a rule in the original suit. 

2. That plaintiff having neither the right of property, nor 
possesion, but simply a naked authority to sell derived from 
a Court, cannot maintain the action. 

3. That plaintiff not having paid to the plaintiff in the 
execution, the amount sought to be recovered, cannot main- 
tain the action. 

4, The failure of the sheriff to make return of the alleged 
sale to the return term of the Court, and the subsequent 
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issuing of alias and pluries executions, commanding the sale 
of the same property, and delivered to the present plaintuf 
as sheriff, was a legal waiver on the part of the plamiiff in 
the execution of any claim against defendant for the purchase 
money. 

5. The plaintiff having agreed before the sale that the 
defendant should have time to pay the amount of any bid 
he should make, avoided the sele as contrary to the policy 
of the law. , 

6. That if defendant made his bid under a mistaken be- 
lief that the Neagle tract covered the strip of land lying be- 
tween the Neagle tract and the river, and such mistake was 
induced by the representations of the plaintiff, 1t would 
avoid the contract, and defendant would not be required to 
pay his bid. 

His Honor charged the jury that the first issue Is purely 
a matter of fact for the jury to determine from the evidence 
in the case. Ifyou find that the plaintiff did faslely and 
knowingly mislead and deceive the defendant in the sale of 
the land, that puts an end to the cage. If you do not so find 
then you must consider the second issue which is the first of 
defendant’s. 

Defendant’s first issue. This is also a question of fact for 
you to determine and say whether the defendant did assume 
to pay to plaintiff the sum mentioned in the complaint— 
$2,625—as the price of the tract of land mentioned in said 
complaint. 

Second issue. You are to determine this issue upon the 
facts, governed Ly the principles of law laid down by the 
Court applicable to the facts therein contained. The first 
principle of law is that if one person has a better opportun- 
ity to know a certain fact than another, and makes a repre- 
sentation which the other accepts, is governed by and is 
injured, he is entitled to relief; therefore, you are to deter- 
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mine what knowledge each one had, or their opportunity 
of ascertaining the facts. 

In the second place, if two persons have the same oppor- 
tunity of ascertaining the facts, although a misrepresentation 
may be made by one as a matter of opinion, or to enhance 
the price, then the other would not be entitled to relief. 

In the third place, if the person complaining of a misrep- 
resentation, or misapprehension has a better opportunity to 
ascertain the facts than the person complained of, of course 
he is not entitled to relief. 

The acts of the plaintiff alleged in the instructions prayed 
does not amount to a waiver of plaintiff’s claim in the exe- 
cution. 

The foregoing were given to the jury, and the following 
reserved: Itis the opinion of the Court that there is no 
evidence that the plaintiffs in the execution did any act 
amounting to a waiver of their claim. Nor could the de- 
fendant take advantage of the “avoidance” mentioned in 
the fifth instruction asked by defendant’s counsel. Itis also 
the opinion of the Court that the plaintiff could maintain 
his action as brought. | 

The jury found all issues in favor of the plaintiff, judg- 
ment rendering motion and rule for new trial. Rule dis- 
charged. Appeal prayed and granted. Notice waived. 


Wilson, for appellants, argued : 


I. That a motion in the original cause to compel defend- 
ant to comply with his bid was the proper remedy, and not 
an action by plaintiff to recover the amount thereof. Council 
v. Rivers, 65 N.C. Rep., 54; Mann v. Blount, Tbid., 100; Mason 
vy. Miles, 63 N. C. Rep., 564. 

II. That a bidder or purchaser at a master’s sale in equity. 
subjects himself to the jurisdiction of the Court, quod hoe, 
and can be compelled to perform his agreement specifically 
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Rogers v. Holt, Phil. Eq.,108 ; Harding v. Yarborough, 6 Jones 
Eq., 215; ex parte Yates, Ibid., 806; Blossom v. Ratlroad, 1 
Wallace, 615. 

ITI. The fact that the sheriff failed to make a return upon 
the venditioni exponas and alias process issued to him in law 
was a waiver of the bid of defendant; and that his Honor 
erred in his charge in this respect. Grier v. Vontz, 5 Jones, 
ov. 

IV. That the sheriff’s duty required him to sell for cash, 
and consequently his agreement to give time for payment of 
the money was contrary to the policy of the law and void, 
for the reason that the law gave him no authority to do so. 
State v. Johnston, 1 Hay., 2938. Whenever an officer trans- 
cends his authority, his actis void. Jones y. Gibson, Term 
Rep., 41. As to what constitutes public policy, see Story on 
Sales, sec. 489. A sheriff’s deed fairly executed at any time 
after the sale under execution relates back to the sale, and 
operates to pass title from that time. Dobson v. Murphy, 1 
Dev.. & Bat., 586. 

V. That the Judge below erred in excluding evidence 
that the sheriff adopted the action of the commissionners in 
attaching the strip of land along the river in front of the 
Neagle tract to it. Ist. The sheriff has the right in his dis- 
cretion to sellland by the acre. Davis vy. Abbot, 3 Ired., 137. 
2d. It is the duty of the sheriff to sell land in such a way 
as to bring the most money. State v. Moon, 7 Ired., 3887. 

VI. That the charge of the Judge (the second proposition) 
is erroneous in law, and the jury misled thereby. Bynum 
v. Bynum, 11 Ired., 682; Smith v. Sasser, 5 Jones, 388. 


Guion, also for appellants, insisted that this action cannot 
be maintained—the remedy being by motion or rule in the 
original cause. The Judge held that the plaintiff could 
maintain his action as brought. 

The action is one virtually for the specific performance of 
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a contract, the sheriff being the vendor, and the defendant 
the purchaser. When the hammer is down, the contract is 
complete, and the parties mutually bound. Such is the law 
as to auction sales, and judicial sales are governed by the 
same rules of law. Blossom vy. Railroad, 1 Wallace, 655; 
ibid, 206. The case decide that a bidder at a judicial sale 
becomes a party in the cause with rights which the Court 
will protect if necessary; and will summarily compel him 
to execute his part of the contract, being a party to the 
cause. He cannot ask relief in another suit. 

As to judicial sales, a bill for specific performance will not 
lie, a motion in the cause affording the most appropriate 
remedy. Patrick v. Carr,1 Winst. Eq., 89; dfason v. Osgood, 
64 N.C. Rep., 468 ; Mason v. Miles, 63 N. C. Rep., 564; Rogers 
v. Holt, Phil. Eg., 108; Mann v. Blount, 65 N.C. Rep., 99 ; 
ex parte Yates, 3 Jones Eq., 215. 

An action to recover the amount of a bond given by 
defendant to the clerk and master for the purchase of a tract 
of land sold by him, was held not the proper remedy, as a 
motion in the cause afforded the proper relief. 

2. The plaintiff having neither the right of property nor 
possession, but simply a naked authority to sell, derived 
from a Court, cannot maintain this action, showing no order 
or direction from the Court to sue. Barden v. Mckenzte, 4 
Hawks, 277; Hill v. Child, 3 Dev. 265; Love v. Gates, 2 Ired. 
14. As to lands, the sheriff has not even a special property 
in the lands. An auctioneer having a special property may 
sue. The sheriff is but an officer of the Court acting under 
its mandate, and must report to the Court, if any special 
matter shall arise; and like a receiver or other authorized 
agent of the Court, must receive permission or authority 
before he can sue. If he has a right to sue of his own will, 
he may disappoint the wishes of the judgment creditor, and 
prevent a resale if that were deemed most advisable. He 
may, as in the present case, go out of office before the trial, 
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and afterwards receive the money and release his bondsmen, 
or, he may die and his executors or administrators receive the 
money. Quere: Would they be officers of the Court, and 
subject to its summary orders ? 

3. Plaintiff can only maintain this action on the ground 
that he has either paid the money or is bound for it; or that 
he is liable to pay it, for that he has been guilty of some 
dereliction of duty which subjects him to its payment. In 
either case the defendant is not liable. 

What amount would the plaintiff in execution recover 
from the sheriff under facts of this case? He may not be 
able to coerce the defendant to pay him the amount of his 
bid; and the land has been uninjured and may be worth as 
much or more now than on the day of sale. State v. Skin- 
ner, 5 Ired. 411. 

4. The issuing of subsequent venditions exponas was a 
waiver of the right to call upon the defendant for specific 
performance. The facts on this point amount to an actual 
rescission of the sale by both parties. It is made thespecial 
duty of all clerks of Court, under a penalty, to issue execu- 
tions and aliases within six weeks, unless otherwise directed 
by the plaintiff in the judgment. Rev. Code, ch. 45, sec. 
29. In this case the sheriff concluded to make no return 
of the sale for the express purpose of having an alias to issue 
under which to resell the land as Rumfelt’s property, and 
hlod the defendant liable for any loss. Grier v. Yontz, 5 
Tred. 371. 

The present case is not the first in thisState. The orderly 
mode of proceeding when a purchaser refuses to make good 
his bid, is clearly and distinctly prescribed in the decisions 
of this Court: Ist, to make him pay the money, or 2d, to 
rescind the sale in toto; or 38d, which is the middle course,. 
to order a resale, with the distinct assent of the bidder that 
he will make good any loss that may occur by a resale. 
This is the course pursued upon the return naade to the 
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Court and is upon motion of the party. Hz parte Yates, 6 
Jones Eq. 212 and 306; Harding v. Yarborough, Ibid, in 
note; and Clayton v. Glover, 8 Jones, Eq. 371. 

Although the course and remedy are so distinctly an- 
mounced by this Court and so just to all parties, this plain- 
tiff has chosen to pursue a strategic course of his own con- 
ception. He sues the bidder as the owner of the property, 
and at thesame time sues out of venditions exponas to sell] 
‘the property as Rumfelt’s. He seeks his own safety in an 
illegal and inadmissible alternative. Such inconsistency 
‘of claims are not to be tolerated in a Court of Equity. 

5. Defendant insists that a sale upon credit given to 
defendant by agreement made before the sale was void. 
The law of execution simply speaks of sales. Rev. Code 
chap. 45. But that term, vi et termini in law implies sales 
for cash; not even notes or bills of exchange ean be sub- 
stituted, unless so specially directed in the judgment or 
decree. By sec. 18, all sales made contrary to the true intent 
and meaning of that chapter subjects the officer to a 
penalty. 

No action will be sustained in affirmance and enforce- 
ment of an executory contract to do an immoral act, or one 
against the policy of the law, the due course of justice or the 
prohibition of a penal statute. Sharpe v. Farmer, 4 Dev. & 
Bat., 121; Beusley v. Bignold, 5 B. & A., 835, (7 E. C. L., 121.) 
It is the policy of the law that all bidders shall stand upon 
.an even footing at judicial sales. 

6. Thatif defendant made his bid under a mistaken belief 
induced by the representations of the plaintiff, it would 
avoid the contract, and defendant would not be required to 
pay his bid. The Court in substance, charged the jury that 
if the defendant had as good or better opportunity than 
plaintiff to know whether the mill site and water power 
were a part of the Neagle tract, in fact, the misrepresenta- 
fion of plaintiff would not entitle defendant to relief. The 
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mill site and water power had been a part of another tract. 
of land, lying on a small and narrow strip between the 
lower end of the Neagle tract and the river. It was in the 
sheriff’s power, and it was his duty to have annexed it to the 
Neagle tract. He advertised that the mill site and water 
power were a part of the Neagle tract, and it appeared in 
fact to be so. Noone could know better than the sheriff 
whether he had annexed, or intended to sell it with the 
Neagle land, and no reference to persons, deeds and Regis- 
ter’s books or surveyors, could have given any one the same 
knowledge that the sheriff possessed. In Flight vy. Booth, 1 
Bing. N. C., 380, (17 E. C. L., 424,) the Court say: “In this 
state of discrepancy between the decided cases we think 
it a safe rule to adopt that where the misdescription, 
although not proceeding from fraud, is a material and substan- 
tial point, so far affecting the subject matter of the contract 
that it may reasonably be supposed that but for such mis- 
description, the purehaser might never have entered into the 
contract at all; in such case the contract is avoided. 
altogether, and the purchaser is not bound to resort to the 
clause of compensation. Under such a state of facts the 
purchase may be considered as not having purchased the 
thing, which was really the subject of the sale. Stamper v. 
Hawkins, 6 Ired. Eq., 7; Pugh v. Brittain, 2 Dev. Eq. 34; 
Good v. Hawkins, Ibid., 893 ; Newsom v. Buffalow, 1 Dev. 39., 
379. | 

In the sale of real property at auction care should be 
taken that the description of it be accurate, or the purchaser 
will not be held to a performance of the contract. 2 Kent 
Com. 5387. “Admitting that a purchaser might by minute 
examination make that discovery (of the material defi- 
ciency) he was not driven to that examination, the other 
party having undertaken to make a representation. Dyer 
v. Hargrave, 10 Vesey 509. 

The sheriff having advertised the property as he did in. 
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the newspaper for the purpose of inviting bidders to the 
sale of the property so advertised, should have ‘made a cor- 
rection of the description thus publicly given, and removed 
any false impression it had made. His real acquaintance 
with the property had nothing to do with the case ; “whether 
a party misrepresenting a ffact knew it to be false, or made 
it without knowing it were true or false is wholly immate- 
rial,” &e. 1 Story’s Eq., par. 193, and cases cited. 


Schenck and Bynum, contra : 


The action is properly brought. Tate v. Greenlee, 4 Dev. 
Law 149, is a precedent directly in point, and it is cited and 
approved in Grier v. Yoniz, 5 Jones 371. 

The authorities cited by defendant to show that a motion 
in the cause was the proper remedy are all equity cases, 
_where all the parties are before the Court and are making 
their own sale; but thisis a sale im invitio, under process. 
See distinction taken in Smiih v. Brittain, 3 Ired. Eq. 351. 
In Council v. Rivers, 65 N.C. Rep.54, the Court says, “ the 
remedy by order in the canse is a principle of equity.” 

The question of waiver is not raised by the pleadings, 
and it was error in the Court to submit to the Jury. Hetleg 
v. Stokes, 68 N. C. Rep. 612; Rowland v. Thompson, 64 N. C. 
Rep. 716; ©. C. P., secs. 100 and 219. The error in the 
Court below in submitting irrevelant issues.can only be 
taken advantage of after trial by appeal. Plaintiff may 
move now to strike them out. Sehool Committee v. Kealer, 
66 N. C. Rep. 323. | 

Credit given by sheriff does not invalidate the sale. See 
Tate v. Greenlee, supra. But this defense was not set up in 
the answer or by demurrer, and cannot be taken advantage 
of under sec. 99 C. C. P.; because it does not appear on the 
face of the complaint. The charge on the question of mis- 
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representation is fully sustained by Walsh v. Hall, 66 N.C. 
Rep. 233; Lytle v. Bird, 3 Jones 223. 

The question of evidence raised is clearly untenable, be- 
cause the appraisers had no right to annex the strip of land 
to another tract to enhance its value. Hana, the sur- 
veyor for the appraisers expressly swears that he did not 
attach the strip of land to the Neagle tract. 


Pearson, C. J. J. The legal effect of the fact that the 
venditiont exponas issued after the sale, on the last on which 
the plaintiff indorsed “the land sold under previous ven- 
dition’ exponas action pending for the same bid.” Do these 
facts amount to a waiver of the right of action against the 
defendant for the amount of his bid ? and the legal effect of 
the fact that the sheriff agreed to give the defendant a few 
weeks to raise the money, does this fact vitiate the sale? 
are questions not presented by the case, for there are no 
allegations by which to put these facts in issue. There must 
be allegata et probata, and under the new system as under the 
old, the Court cannot take notice of any proof, unless there 
be a corresponding allegation. Proof without allegation is 
as Ineffective as allegation without proof. ‘The record either 
as originally framed, or as made by amendment must set 
out the case as well on the part of the defendant as on the 
part of the plaintiff. | 

If, Can the sheriff who sells land under an execution 
maintain an action in his own name against the purchaser 
for the amount of his bid upon tendering a deed for the 
land sold? This is settled, Tate v. Greenlee, 4 Dev., 
149; Grier v. Yontz, 5 Jones, 871. Indeed, unless the 
sheriff can force payment of the bid by action it is diffi- 
cult to see how he can execute the writ. At one sale 
the bidder fails to pay the cash, the sheriff lets him go, and 
after the necessary delay, makes a second sale; the bidder 
fails to pay the cash, a. third sale, andso on ad infinitum. If 
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upon tender of the money the sheriff refuses to make title, 
he can be put under a rule, for he is an officer of the Court. 
If the bidder upon a tender of the deed refuses to pay, he 
cannot be put under a rule, for the Court has given a final 
judgment. The execution is a mandate to the sheriff to make 
the money by sale, and the Court has no privity or connec- 
tion with the bidder. The relation of creditor and debtor 
exists between the sheriff and the bidder alone by force of 
the contract of sale, and the sheriff is left to enforce his 
rights by the usual remedy of action, unless he elects to 
rescind the contract of sale, and sell the land again, in 
which case, as in Grier v. Yontz, 5 Jones, 371, supra, he 
releases the bidder at the first sale. 

It will be seen that a bidder at a sheriff’s sale occupies a 
relation altogether different from a bidder at a sale made 
by order of a Court of Equity, either by its clerk and master 
or by a commissioner, for then the Court takes the matter 
into its own hands and makes the sale for the parties, hold- 
ing the cause for further directions, taking the bidder under 
its protection and control, so as to relieve him from his bid 
if there be ground for it, or to compel him to perform his 
contract specifically, and managing the whole proceeding 
until the sale is in all things carried into effect, whereas the 
sheriff makes the sale by himself, without any confirmation 
or other act of the Court, and acts by force of a statutory 
power to sell, receive the price and make title; so the Court 
has no privity or control over the bidder, and the sheriff is 
left tohisaction. It will be noticed farther that this statutory 
power conferred on the sheriff differs “in toto” from a power to 
sell conferred by an individual; there the attorney sells in the 
name of his principal, receives the money and makes title 
in his name, whereas a sheriff sells in his own name, re- 
ceives the money and makes title in his own name, and if 
the money is not paid he sues for itin his own name. By 
force of the contract of sale the title of the defendani in the 
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execution is divested, and the sheriff although he goes out 
of office, may execute the deed for title, and it relates back 
to the date of the sale. This is familiar learning. | 

III. Was it necessary for the sheriff to make a return of 
the sale on the execution as a condition precedent to his 
right of action? We can see no principle upon which this 
can be required; after the sale as soon as the sheriff tenders 
the deed, it is the duty of the bidder, by the terms of the 
contract, to pay the money, and his failure to do so gives a 
cause of action, and the judgment will be that the sheriif 
recover on filing in Court a proper deed. He may be put 
under a rule to make the return, but there is nothing in the 
policy of the law which forbids him from taking time (as 
in our case) to consult counsel. 

IV. The sheriff sold the “John Neagle tract,” and he 
tendered a deed for it; the defendant refused to accept the 
deed unless it was made also to include a narrow strip of 
land and the water power attached, which les outside of 
the “John Neagle tract,” and was a part of the Lattimer 
tract. This is the gist of the controversy. 

It is proved that the sheriff offered for sale the “John 
Neagie tract,” and that was bid off by the defendant, noth- 
ing being said about the strip of land or the water power, 
and afterwards the sheriff sold the strip and water power 
which was bought by a third person. 

The defendant insists that by means of an advertisement 
made by the sheriff some time before, it was contemplated 
to make a sale which did not take place, the sale being 
made six months afterwards. He was under the impression 
that the strip of land and water power either formed a part 
of the John Neagle tract or was to be sold with it, and that 
his main purpose in bidding was to get the water power, 
and on this ground seeks to be relieved from his contract. 
To this the sheriff replies that the defendant had the same, 
if not better means of information than he had in. rezard 

16 
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to the boundaries of the “John Neagle tract,” which was all 
that he sold. The whole matter was submitted to the jury. 
We do not feel called upon to analyze the many generalities 
and abstract propositions set out by his Honor in the charge. 
It is*sufficient to say it contains many truths and some 
errors taken in the abstract, but none that are applicable to 
the evidence which could by possibility have operated to 
the prejudice of the defendant, and upon the whole we are 
satisfied that the verdict does substantial justice, and do not 
feel called on to disturb it, in the absence of a distinct issue, 
which the defendant had it in his power to offer; that he 
was in fact misled, and believed the “John Neagle tract” 
embraced the strip of land and the water power, or that he 
believed he was buying it. 


Per CuRIAM. | Judgement affirmed. 


H. W. GUION and wife v. JAMES MELVIN ef al. 


The appointment of a trustee by a Judge of Probate, in cases where the former 
trustee has died, removed from the county, or become incempetent, cannot 
be done on an ez parte motion or petition. Theapplication for such appoint- 
mentisin the nature of a civil action, and all persons interested must be 
made parties, and have fuil time and opportunity to set up their respective 
claims. 


_A Summons served on a defendant, commanding him toansweron a day cer- 
tain, which day is lessthan twenty days from the time of service, is not 
neeessarily on that account void, and the Probate Judge is not bound to dis- 
misstit. Heshould have allowed the defendants the time allowed by the 
Code foran appearance. 


CIVIL ACTION, (entitled in the record, a special proceeding,) 
determined by Russell, J., at the Fall Term, 1872, of BLADEN 
Superior Court. | 
_ The plaintiffs issued their summons against the defend- 
ants, dated the 20th day of April, 1872, commanding them to 
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appear before the Judge of Probate on the 13th of May, 
1872, and answer the complaint, &c. The summons was 
served on the Ist day of May, 1872. 

In their complaint, filed before the Judge of Probate, the 
plaintiffs alleged that in 1857 the defendant, Melvin, made 
a deed of trust to Thos. J. Purdie, his heirs, executors and 
administrators for the benefit of certain creditors, among 
whom was the wife of the plaintiff. That the trustee was 
killed in 1868, after executing the trust in part, and leaving 
the defendant, J. W. Purdie, his administrator, and with 
Eliza, another defendant, his only heirs at law. That the 
debt due to the plaintiff’s wife has never been paid, and that 
the defendants, though often requested, refused to sell the 
property conveyed and pay the debt. Plaintiffs pray thata 
trustee may be appointed by the Judge of Probate, who 
shall execute the trust, &c. 

The defendants appeared before the Judge of Probate and 
objected that the summons was irregular, because it com- 
manded the sheriff to summons the aca to answer 
the complaint on a day certain. : 

That twenty-one days had not elapsed from the time 
when the summons was served on the defendants before the 
day set for its return. 

That under the Code of Civil Procedure the defendants 
are entitled to twenty days, to which one day is to be added 
for every twenty-five miles traveled in which to answer the 
complaint, and the defendants cannot be required to answer 
in a less time. The defendants therefore moved to dismiss 
the proceedings. 

The plaintiffs contended that if the day set for the return 
was twenty-one days from the day of issue of the summons 
that it was a compliance with the law. 

The Court being of opinion that the defendants could not 
be required to answer the complaint in a shorter time than 
twenty-one days, counting from the service of the summons | 
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allowed the motion, and dismissed the proceedings. From 
this judgment the plaintiff appealed. 

His Honor, Judge RussELL, upon consideration, was of - 
the opinion that both plaintiffs and defendants had mistaken 
the nature of the jurisdiction conferred by the Act of 1871 
upon the Judge of Probate, in the matter of appointing 
trustees. Itis neither a special proceeding nor a civil action, 
nor in fact, any action. By the Act Probate Judges are 
simply authorized and empowered to appoint trustees when 
the trustees are dead, or out of the State or incompetent to 
act. This is a mere authority and duty put upon the Pro- 
bate Judge so as to prevent trustees from being defeated— 
something in the nature of a police regulation—of the same 
kind of jurisdiction as the appointment of magistrates, 
administrators, guardians, &c. 

The proper proceeding is by mere motion or petition 
before the Probate Court, and is to be heard ex parte. The 
appointment isa matter exclusively for the discretion of 
the Probate Judge. 

The Probate Court will proceed to act upon the applica- 
tion of the plaintiffs, and the costs of the unnecessary 
summons will be taxed against the plaintiffs. 

From this judgment the defendants appealed. 

No counsel for appellants in this Court. | 


Battle & Son and Sutton, contra. 


Ropman, J. On the 20th of April, 1872, plaintiff issued 
a summons requiring defendants to appear before the clerk 
of the Superior Court of Bladen on the 18th of May, 1872, 
to answer, &c. The summons was executed by the sheriff 
of Bladen on 1st May, 1872,so that the return day: fell within 
less than twenty days after the service. 

The complaint stated that-defendant, Melvin, in 1857 ex- 
ecuted a deed to Thomas J. Purdie for land and personal 
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property in trust to secure sundry debts, and among others 
one to plaintiffs. In 1863, Thomas J. Purdie died; the 
other defendants, (besides Melvin) fare his administrators 
and his heirs at law, who refuse to execute the trust... It 
prayed for their removal and the appointment.of another 
trustee. 

The defendants appeared and moved to dismiss the sum- 
mons, because it was made returnable within less than 
twenty days after service. The Probate Judge allewed the 
motion, and plaintiff appealed to the Judge of the Superior 
Court. The Judge held that a proceeding to procure the 
removal of one trustee, or of one body of trustees, and the 
substitution of another, was neither an action or a special 
proceeding, but a motion which required no service of any 
summons and no notice, and the order might be made by 
the Probate Judge ex parte, and he remanded the case to the 
Probate Judge with directions to make the order desired. 

We cannot agree with the District Judge that the removal 
of one trustee and the substitution of another is a thing 
which can be done on an ex parte motion. Before the Con- 
stitution of 1868, it could only be done on a bill inequity, 
to which the trustee and all the cestui que trusts were neces- 
sary parties. It is a proceeding in which each of them may 
have an important interest. It may be that the trustee has 
made advances or incurred liabilities on the faith of the 
_ trust property, or is entitled to compensation for his services 
as trustee. And it may be that some or most of the cestué 
que trusts, desire him to continue to act as a trustee for their 
interests. Important questions of title to property may be 
involved ; it cannot be maintained that such rights can’ be 
determined on an ex parte application by. one or several 
only of the cestui que trusts. Those who were not parties to 
the proceeding for the removal of the trustee, clearly could 
not be bound by it, and any order so made would be a source 
of litigation and confusion. These views are. general. It 
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may very well be that the present is a perfectly proper case. 
for a substitution of a trustee, that the trustees have no 
claims, and that no injury would result from summary and 
ex parte action. But the rules of law are necessarily of gen- 
eral and even of universal application. The law is no re- 
specter of persons; both sides must be heard. If in the 
present case one of many cestur que trusts can upon an ex 
parte application remove a trustee whom all the parties have 
chosen to execute the trust, can take from him the posses- 
sion of the property and transfer it to the mover’s nominee, 
without giving the trustee or the other parties interested 
any opportunity to be heard, it must follow that one of sev- 
eral cestui que trusts may do so in every case, and the conse- 
quences are too obvious to need mention. 

After the Constitution of 1868, and before the Act of 
1869-’70, chap. 188, jurisdiction in such a case was exclu- 
sively in the Superior Court, and it still remains there, 
except in the cases to which the Act is applicable. The 
proceeding to obtain the relief would have been called a 
civil action, and governed by all the rules as respects par- 
ties and procedure applicable to such actions. All persons 
interested must have been parties, with full time and oppor- 
tunitw to set up their respective claims. 

That Act says “that where any trustee of a deed in trust 
has died, removed from the county where the deed was ex- 
ecuted and the State, or in any way become incompetent to 
execute the said trust, that the Judge of Probate of the 
county wherein the said deed of trust was executed, be au- 
thorized and empowered to appoint some discreet and com- 
petent person to act as trustee,” de. 

The Legislature had the right, under the Constitution, to 
confer this jurisdiction on the Probate Judge. Art. IV, 
sec. 17. But it would be unjust to the Legislature to sup- 
pose that it intended to confer so important a Jurisdiction on 
a Probate Judge, free from the ordinary securities for just 
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_ decision, which were imposed on the Superior Courts, and 
which, except in exceptional cases, are ever held sacred. 

It is immaterial whether the procedure in such cases may 
with the stricter accuracy be called a civil action or a spe- 
cial proceeding, probably it would most accurately be the 
former. But anameis merely a short way of expressing 
more or less precisely the idea of a thing, instead of de- 
scribing it by an enumeration of its qualities. In this case 
all the qualities of the procedure are known from the stat- 
utes respecting it, and if we call it by the one name or the 
other, itis only for convenience and brevity, and not to 
alter or change its qualities in any respect. 

Independent of the Act of 22d March, 1869, (Acts of 
1868-69, chap. 76, p. 179,) and of the subsequent acts con- 
tinuing that Act in force, there is no difference in the pro- 
cedure in civil actions, and special proceedings inter partes, 
except of course in a few cases where peculiar proceedings 
may be prescribed. This Act is confined to actions of 
which the Judge of the Superior Court exclusively has ju- 
risdiction. It does not apply to any proceedings before the 
clerk as Probate Judge. The procedure before him remains 
(at least generally) as it was before that Act, and is regu- 
lated by chap. 93, Acts 186869, (ratified the 27th March, 
1869,) sec. 4 enacts that such actions shall be begun as is 
prescribed for civil actions in the Superior Courts, and sec- 
tion 6 enacts that the proceedings shall be as is prescribed 
for civil actions by C. C. P. | 

This reasoning shows, we think, that the Judge erred in 
remanding the case to the Probate Judge with instructions 
to proceed in it without making all the persons interested 
parties, and without notice to them or any of them, and ex 
parte. | | 
We will now proceed to consider what directions tne 
Judge should have given upon remanding the case: _ 

- 1. As to the duty of the Probate Judge upon the return of: the 
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summons executed less than twenty days before the return day. 
C.C. P., sec. 73, says: “It (the summons) shall command 
the officer to summon the defendant to appear, &c., within 
a certain number of days after the service exclusive of the 
day of service to answer,” &c. Sec. 74, clause 8. ‘The nuin- 
ber of days shall in no case be less than twenty, &c. | 

In the present case the plaintiff made the summons re- 
turnable on a day certain, and not on a certain day after 
service. We do not say that this deviation from the statute 
form is such an irregularity as will make the summons 
yoid, although it is always best and safest to follow the form 
prescribed by the Code. But clearly the defendant cannot 
be abridged of any right by such anirregularity; he is not — 
obliged to appear until the twentieth day after service, ex- 
clusive of the day of service, and any proceeding had before 
that day is null and void. We think the Probate Judge 
was not bound to dismiss the proceeding for the irregularity, 
but that he should have allowed the defendants the time 
allowed by the Code for an appearance. As that time has 
long since expired, when the case is remanded to him it 
will be his duty to allow them a reasonable time (which 
will be generally twenty days,) after notice of the remand- 
ing within which to appear and answer. He will then pro- 
ceed as required by law. 

2. As to the parties. Of course no one can suppose that 
by the death of a trustee there ceases to be a trustee. The 
real property descends to his heirs, and the personalty goes 
to histadministrator, clothed with trusts. The plaintiff 
properly made the heirs and administrator parties defend- 
ant. The other cestui que trusts who have an interest in the 
question ought either to be made parties, or the summons 
should be on behalf of the plaintiff and all others in like 
situation who chocse to come in, and they should receive 
pendency of the action. The plaintiff of course will be 
allowed to amend in these respects. 
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Per Curiam. Judgment reversed, and the case is re- 
manded to the Superior Court to be proceeded in in con- 
formity to this opinion. Inasmuch as the plaintiff, by 
making the summons returnable on a day certain, which as 
it turned out, was less than twenty days after service, gave 
occasion to the error of the defendants in moving to dis- 
miss, instead of moving (if they chose to move when there 
was no necessity for motion) for time to appear on the 
proper return day, viz: the twentieth day after service, we 
consider that both parties erred, consequently each must 
pay his own costs in this Court. | 


DUNCAN M. KENNEDY v. JOHN JOHNSON ef al. 


A Baad C,tenants in common, sells a tract of land to D, reserving “to them- 
selves the right to live in the dwelling house upon said land, and to use all 
necessary outhouses, and to cultivate so much of said land as they may need 
during their natura! lives.’ A and B die, and the survivor, C, sells the land 
to E. who takes possession of all of the tract not used by C. Inasuit by D. 
against E, to recover possession of the land and for damages: Held that C; 
the life tenant, was properly admitted to defend the action; and that the 
said action for the recovery of the land being commenced during the life- 
time of C was premature, and couid no be sustained, 


The relief sought inthe complaint of a plainiiff! must be sought in the Court 
below, and must noc be sprung in the Appellate Court for the first time. 


Crvit action for title and possession of a tract of land, 
tried before Buazton, J., at the Spring Term, 1873, of the 
Superior Court of Rrcumonp county. 

One of the defendants, Archibald McLaurin, having left 
the premises sued for before the trial, the suit as to him was 
discontinued. The other defendant, Margaret Sinclair, 
claiming an interest in the land, was admitted as defendant 
upon filing the proper affidavit. | 

In his complaint the plaintiff claimed three hundred 
acres of land under a deed from Daniel Sinclair, Isabella 
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Sinclair and the defendant, Margaret Sinclair, of date 22d 
January, 1866. For the consideration of five hundred dol- 
lars, and the further consideration of six.bushels of corn, 
six ditto of wheat, and thirty-three and one-quarter pounds 
of pork to be paid by plaintiff yearly, the parties conveyed 
to him the land in controversy, “ retaining to themselves the 
right to livein the dwelling house upon said land, and to use all. 
necessary outhouses, and to cultivate so much of said land as 
they may need during their natural lives.” 

The plaintiff alleged that the defendants, Johnson and 
McLaurin, were in possession of said land, and demanded 
judgment for the same and for five hundred dollars 
damages. 

The answers of the defendants alleged that the deed to 
the plaintiff was procured from the parties, who were old, 
ignorant and in feeble heath, and who had been stripped by 
Sherman’s army of everything they had by-misrepresenta- 
tion and fraud, and that the consideration mentioned in it 
had never been paid. 

Daniel and Isabella Sinclar died before the commence- 
ment of the suit. Margaret Sinclar was living in the 
dwelling house on the land. The other defendant, Johnson, 
who had in October, 1870, purchased the land from Mar- 
garet was in possession of the remaining portion thereof. 

The defendant submitted upon the plaintiff’s own showing 
that this action was premature, as upon a proper construc- 
tion of his deed his right to the possession of the property 
was not complete with the death of Margaret Sinclair. 

The plaintiff contended that so far as Margaret Sinclair 
was concerned, she had admitted in her answer that she had 
disposed of her interest in the land by deed to her co- 
defendant, and therefore had no right to make herself a 
party to the suit, and moved that her name be stricken from 
the record. His Honor refused the motion, and the plaintiff 
excepted. The plaintiff further contended that as to the 
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defendant, Johnson, he was entitled to a recovery against 
him. 

His Honor, upon consideration, was of opinion that it ap- 
peared from the answers that the relation between the defend- 
ants, Johnson and Margaret Sinclair was congeable ; and 
further, that this action brought in the lifetime of Margaret. 
Sinclair, the survivor of the life tenants, was premature; and 
so intimating that the plaintiff was not entitled to recover 
in deference to such opinion, the plaintiff submitted to a non- 
suit. Judgment of non-suit, and appeal. 


N. McKay and Hinsdale, for appellant. 
W. McL. McKay, contra. 


Reapg, J. By a proper construction of the deed of 22d. 
January, 1866, from the three Sinclairs to the plaintiffs, the 
dwelling and other houses and so much of the land as they 
might need, was retained by the grantors during their lives: 
and the life of the survivor. So that the plaintiff has no 
control whatever over it, nor entitled to the possession. If 
this were ‘not so, if there was no reservation in the deed in 
so many words, still the stipulations in the deed would in 
equity be construed an agreement on the part of the plain- 
tiff that the grantors should possess and enjoy the houses 
and so much of the land as they need. And equity would. 
compel the plaintiff to perform the agreement. 

Conceding this to be so, then the plaintiff says that on 
the death of two of the grantors he immediately succeeded 
to their interests and thereby became tenant in common 
with the survivor, and is entitled to be let into the joint 
possession. We do not think so. We have already said 
that the reservation is for the longest life of the grantors, 
and that during that period the plaintiff has no rights. And 
treating it as a covenant. on the part of the plaintiff, the 
circumstances are to be looked to to ascertain the meaning, 
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Here were a brother and two sisters, very old and infirm, 
living together, and selling their home, which was all they 
had in the world, and reserving the use of it during their 
lives. Jt is not to be supposed that they meant to give it 
up as soon as one should die or that a stranger should be 
let into the house with the survivors or survivor. 

Furthermore, the plaintiff does not ask in the pleadings 
to be let in as tenant in common, but he asks for the exclu- 
sive possession. T’o meet this difficulty his counsel sug- 
gested that if not entitled to the precise relief asked for, 
yet if entitled to any other it should be afforded him. It 
is true that such is the literal provision of the Code. But 
it must be understood with the qualification, that whatever 
relief is sought must be sought below, and must not be 
sprung in the Appellate Court for the first time. 

The right of the plaintiff would seem to be, not to turn 
the defendant out and take exclusive possession, nor yet to 
be let into possession with her, but to have an inquiry as to 
how much of the land the defendant “needs,” and then the 
plaintiff would be entitled to the exclusive possession of all 
that she does not need. But this relief was not sought im 
the Court below, nor indeed was it sought here. 

The plaintiff also asks to have the cloud removed from 
his title caused by the fact that the only surviving grantcr, 
the female defendant, had conveyed the land in fee simple 
to the defendant. And we suppose that upon general prin- 
ciples he would be entitled to that relief. But the defendant 
alleges that the aforesaid deed was obtained from her by 
the fraud and circumvention of the plaintiff; and there is 
so much in the circumstances of the case tending to make 
the allegation probable that we would leave the plaintiff to 
his strict legal rights. When the plaintiff shall institute 
proper proceedings to be let into so much of the land as the 
defendant does not need, and therefore did not reserve, the 
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alleged fraud can ies set up by. the Gene and, the ques- 
tion can be tried. 
There is no error. 


Per CyrraM. Judgment affirmed. 


ROBERT H. WINBORNE and wife, ANNA F., v. CALEB WHITE, Adm’r of 
JONATHAN WHITE and others. 


The guardian of A sells the land of his ward under an order of our late Court 
of Equity, which is purchased by B, the mother of A. B intermarries with 
C, and with her husband, conveys the land in trust to secure the payment 
of the purchase money. C afterwards becomes guardian of A, and directs 
the trustee to sell the land and to pay the purchase money, which is done, 
and C buysit. A brings suit for the land or forits value and for the rents, 
&c.: Held, that the only interest that A had in the land was as a security 
‘for her debt, and that the action could not be maintained. 


CrviL action tried before Waits, J, at the Spring Term, 
1873, of the Superior Court of PERQUIMANS county. 

I. The complaint alleges that in 1839 one Peter Parker 
died seized of a tract of land in Perquimans county con-. 
taining about 325 acres, and leaving a widow, Elizabeth B., 
and one child, the feme plaintiff, Anna F. 

II. The widow was allotted dower in the said land, and 
the remainder was sold under a decree of the Court of 
Equity of Perquimans county, upon proper proceedings 
had for that purpose, as the estate of the said Anna F.; at 
the sale the widow became the purchaser at the price of 
$2,105.35. The sale was confirmed, title made, and she exe- 
cuted her bonds for the purchase money to one William R. 
Skinner as guardian of said Anna F. 

III. After her purchase the widow entered into a contract 
with one Small for the lease and cultivation of said land 
for five years. The net proceeds to be. equally. divided be- 
twéen herself and Small. 
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IV. Thereafter, about July, 1846, said Elizabeth inter- 
married with Jonathan White, the intestate of the defendant, 
Caleb, and upon the 11th of August of that year, she and 
her said husband duly executed to Nathan Winslow a con- 
veyance of said land in trust, to apply all rents and profits 
accruing from said contract with Small to the payment of 
the interest first, and then principal of the bond given by the 
said Elizabeth B., as aforesaid; and in case such rents and 
profits should prove insufficient, and payment of said bond 
should be required by suit or otherwise to sell said land, or 
so much as may be necessary, and with the proceeds pay off 
said bond. 

Y. N. R. Skinner, former guardian of the plaintiff Anna 
i’. having surrendered his guardianship, the said Jonathan 
White was appointed guardian of the said Anna F. in his 
stead, and qualified as such at November Term, 1846, of 
Perquimans County Court. 

VI. That during the continuance of the lease of Small 
large profits accrued, sufficient, as plaintiffs allege, to pay the 
annual interest on said bond, and greatly reduce, if not pay 
principal, which profits passed into the hands of said Jona- 
than, but were not applied by him to the purposes of the 
trust. 

VII. That with intent to acquire to himself the title in 
in said land, and while the said bond was amply secured 
and no necessity of its collection existed, the said Jonathan 
by virtue of his powers as guardian, as aforesaid, caused the 
said trustee to sell the whole of said land for the payment 
of said bond; and atthe sale, he, the said Jonathan, became 
the purchaser at the price of $3,150, and in payment thereof, 
surrendered and cancelled said bond, then amounting to 
~ $2,600, and executed his notes for the residue. 
hat at the time of said sale, the plaintiff, Anna F., was 
living with her friends at little or no expense, and there was 
no necessity of selling, and that no advantage accrued to her 
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estate from said-sale; but it was made at the instance of said 
Jonathan and for his own benefit. 

IX. That the said notes given by said Jonathan for the 
excess of said price over the said bond have not been paid. 

X: That plaintiffs are advised that the said land is still at 
the election of.said Anna F., her property subject only to 
the payment of the said notes, and that she now elects to 
take the said land. 

XI. That after the said sale the aaa Jonathan during his 
life, and the defendants, after his death, have possessed and 
made large profits from said lands, which should oe ac- 
counted for to plaintiffs. 

XII. That said Jonathan died intestate in 1860; that the 
defendant, Caleb, one of his sons, administered on his es- 
tate, and he and the other defendants are his only heirs-at- 
law. 

XIII. That plaintiffs intermarried 10th April, 1860. 

XIV. That the plaintiffs having no notice of the purchase 
of the said lands by the said Jonathan under the circum- 
stances aforesaid, which they have only lately discovered 
after much labor and difficulty, and in ignorance of the 
right of the feme plaintiff, the said Anna F., to make her 
- gaid election, brought their action against the said Caleb, 
as administrator of the said Jonathan, and against the sure- 
ties to his guardian bond, at Term, 18—, of Perqui- 
mans Superior Court, and obtained judgment for $ : 
thereon, some part of which said judgment still remains 
unpaid. 

XV. That. said Elizabeth died in 18—, Capiun as her 
heirs-at-law, plaintiff Anna F., and defendant Jonathan. 

- The plaintiffs insist they are not concluded by their said 
judgment, and now demand judgment, 

|. Foran account of rents and profits which were re- 
ceived or ought.to have been ‘teoptved from the said. ae 
contract. 
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2. For an account of the purchase money and interest 
included in said judgment. 

5. For an account of notes and profits made by the in- 
testate Jonathan during his life, and by his heirs since. 

4, That if the first account shows a sum sufficient to have 
discharged said bond, that said sale be declared void, and 
that the defendants convey said land to the heirs at law of 
said Elizabeth B. 

5. That the defendants be required to convey the said 
land to plaintiffs. 

The defendants admitting to be sitwantinlly true all the 
allegations of the complaint, except as they are controverted 
by the answer, allege— 

I. That the intestate became guardian to the plaintiff, 
Anna F., at the request of the said Elizabeth B., and upon 
the insolvency of the former guardian, Wilham A. Skinner. 

II. That under the deed of trust to Winslow only the 
sum of $379.78 was received from the lessee, Small, and that 
this sum was accounted for by the defendant, Caleb, as ad- 
ministrator, and constituted a part of the plaintiff’s judg- 
ment ieeoy cd on the guardian bond of the intestate, Jona- 
than. 

ItI- That upon the expiration of said lease in 1848, the 
intestate, Jonathan, as guardian of the feme plaintiff, gave 
notice to the trustee, Winslow, to close said trust; and at 
the sale, at the request of, and to gratify the said Elizabeth 
B., became the purchaser. That to pay the price, he sold 
his own plantation, and of the proceedings invested a sum 
sufficient to pay off the bond of: the plaintiff, Anna IF, for 
her benefit. That the sale was made openly, and the price 
was universally admitted to be fair and just; and that the 
share of the plaintiff, Anna IF’, as one of the heirs at law of 
the said Elizabeth B., has been accounted for, and consti- 
tutes a part of the plaintiff’s said judgment. 
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IV. That the amount. of the judgment received by the 
plaintiff in the guardian bond aforesaid is $3,981.84, all. of 
which has been paid except $1,044.39, and this sum has been 
tendered to plaintiff’s and refused by them. 

The ease coming on to be heard, upon the complaint and 
answer, and the admissions of the parties, his Honor was of 
opinion, that the plaintiffs could not now elect to claim the 
land, inasmuch as upon their own suit they had recovered 
judgment upon the guardian bond and had received pay- 
ment of the greater part of their judgment. His Honor 
also ruled that the guardian had the right to buy at the 
trustee’s sale made for the purpose of paying a debt due his 
ward, and that registration of the trustee’s deed affected the 
plaintiffs with notice, who after nine years’ acquiescence 
had elected to sue on the bond. | 

The Court ordered a reference to the clerk of the Court to 
report whether the rents due under the Small contract, after 
the execution of the deed in trust had been applied to the 
payment of the note due the ward by the said Elizabeth B. ; 
and if not, the proportion of such rents, with interest due 
to the feme plainiff. 

The plaintiffs excepted’ tc the ruling. of the Court, for 
that: — 

1. Evidence was not allowed to be heard to explain the 
circumstances attending the beginning and prosecution of 
the suit on the guardian bond, as set out in the complaint. 

9. The Court held the plaintiff concluded by their act in 
bringing their said action, and not at liberty to assert any 
claim to the land in consequence thereof. 

8. The Court held that registration of a deed was notice 
to plaintiffs, and that an acquiescence thereafter barred any 
claim to the land, and no evidence was admissible to ac- 
count therefor. | 

From the judgment the plaintiffs appealed. 

17 _ 
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Gilliam & Pruden, for appellants: 


The guardian, White, upon his intermarriage with his 
wife, became thereby personally responsible for the debt, 
which security was added to the conveyance of the land 
itself. And the land, as the sale shows, was ample security 
for the debt. There was no necessity for enforcing payment, 
and the trust fund was used by the guardian in the pur- 
chase of the property for himself, and the most of the pur- 
‘chase money paid thereby. His was a breach of official 
duty and a misapplication of the trust funds, which could 
be afterwards sanctioned by the. ward, and the property 
thus acquired with her money claimed, or waiving this 
right, she could charge his bond with the moneys thus con- 
verted. Her equity to follow the investment and claim the 
property her money had been used to pay for, is thus clear 
and unquestionable. Lewin on Trusts Marg. p. 290. Has 
this right been forfeited and the election determined? So 
ruled the Court. | 
_ An election to be effectual must be made with a knowl- 
edge of one’s rights and with an intention to elect. 1. Lead. 
ing cases in equity in Streatfeld v. Streatfeld, p. 321 ; notes, 
p. 249. What will be conceded election? A receipt of a 
legacy for three years does not preclude an election made in 
ignorance of one’s rights. Wake v. Wake, 1 Ves. Jr. 330; 
same for five years. Reynard vy. Spence, 4 Beay. 105. 

Infants may elect at majority. Married women after en- 
quiry by the master. 1. Leading cases in equity, p. 308; 
McQueen v. McQueen, 2 Jones Eq. 16; 2 Story’s iq., sec. 793 
andsec. 1,097. Story says (last cited section): Before any 
presumption of an election can arise, it is necessary to show 
that‘the party acting or acquiescing was cognizant of his 
rights. When this is ascertained affirmatively it may be 
further necessary to consider whether the party intended an 
election; whether the party was competent to make an 
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election ; for a feme covert an infant or a lunatic will not be 
bound by an election, &c. West v. Sloan, 3 Jones Eq. 102; 
Young v. McBride, 68 N. C. Rep. 532. : 

Rurriy, J.: This case is “not at all like the cases of 
dealing with trust funds by trustees, executors, guardians, 
factors and the like, in which the owners of the fund may 
elect to take either the money or that in which it was in- 
vested.” Campbell v. Drake, 4 Jories Eq. 96. 


Moore & Gatling, contra. 


I. This case bears no resemblance to that class of cases in 
which a trustee undertakes to buy the trust property for his 
own benefit as in West v. Sloan, 3 Jones Eq. 103; because 
the land in question had ceased to be the property of 
the feme plaintiff, having been sold by order of the-Court of 
Equity, and bought by Mrs. Elizabeth B. Parker, a stranger 
to the proceeding and to the guardianship long prior to the 
guardianship of the intestate, Jonathan. The validity of 
her purchase is not impeached. 

View our case as if a debt secured by deed in trust of 
land belonging to the debtor who is some third party, had 
come into the guardian’s hands as the estate of his ward, 
and upon failure of the debtor to pay the interest promptly, 
or for other good cause, the guardian had required the trus- 
tee to make sale, and upon such sale had purchased the 
land openly and ata fair price, paying therefor with his 
own money, and in his final accounting fally satisfying his 
ward for her debt and all accrued interest. For such a view‘ 
is warranted by the complaint alone without reference to 
the explanation contained in the answer, there being no al- 
legation that the guardian paid for the land with the ward’s 
money, or that there was collusion between the trustee, 
Nathan Winslow, and the guardian. Upon the principles 
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announced in Simmons v. Hassell, 68 N.C. Rep. 218, it is. 
plain that the plaintui? has no election. 

If. The only charges brought against the guardian in the 
complaint are, 

ist. An intention to buy the land for himself. 

2d. That there was no necessity to change the investment. 

If we admit the first charge, does it sustain the plaintiff’s 
views of the case? We take it, “the intention to buy for 
himself” is very plainly evidenced by the fact that he did 
buy for himself. He imtended to buy. Hedid buy. He 
had aright to buy. Ee stands upon higher ground than 
that claeaea for him in the view just before presented. His 
wife owns the equity of redemption in the land conveyed 
to Winslow, and he himself is inaividually liable for the 
debt. Has not the guardian aright to have the debt paid 
before his wife’s land is entirely consumed by the debt? and 
if his wife does not en to the sale and purchase by him, 
ean the plaintiff, whose debt has been fully paid, object? 

The defendants insist that the propriety of collecting the 
debt should be left te the sound judgment of the guardian 
in all cases where it is not alleged that injury has resulted 
to the ward from such collection. Such seems to be the rule 
established in Gary v. Cannon, 3 Tred. ing. on page 69. 

Ill. The real complaint seems to be at last, that the 
guardian did not permit the debt to stand on interest until 
it had eaten up his wife’s land, and then buy in the land for 
his ward. There are three excellent reasons why he did not 
choose to adopt this cause, to-wit: 

Ist. While the law era:ts of the guardian that he shall 
display both good faith and ordinary prudence in the 
management of his ward’s estate, it does not require him to 
sacrifice his own interests, or those of his wife for the benefit 
of the ward, especially when that benefit is purely a matter 
of speculation. 

2d. To have bought the land for his ward, instead of sell- 


fwd 
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ing the land and having the ward’s debt paid, would “have 
been such a change of investment, such a speculation, as 
would have rendered him liable to his ward, in case, from 
any reason, the speculation had proved less valuable than 
the debt and interest. Whashington v. Emeny, 4 Jones EKq., 
page 36. 

3d. The debt due his ward was vee debt of his wife for 
which his marriage made him responsible. If he. had 
deferreed the collection with the debt constantly increasing, 
and the land in the hands of a trustee, it might have soon 
happened, and no doubt would have happened, that by 
reason of the increase of the debt, and the deterioration of 
the land, it would have failed to sell for enough to pay the 
debt, and the guardian would have been personally liable 
for the deficit. As it was, the security did not seem to have 
been very ample for the price, which is no where alleged to 
be less than the value, was $3,100, and the debt $2,600. 

If, under such circumstances, the guardian collects a debt 
secured by his wife’s land, and for which he is personally 
responsible, and accounts for every cent so collected, will 
the Court lightly declare that he acted in bad faith? 

IV. To put the plaintiff’s case in its strongest light, let us 
admit (for argument sake) that the guardian paid for the 
and only by surrendering his ward’s bond, and that the 
plaintiff had the right to elect to take the land. Then this 
election must be made in reasonable time, and after “the 
closing of the trust,” a short time will be reasonable time; 
for this right of election is not “an estate in equity, but a 
mere right,” and the statute of presumption applies. Davis 

v. Cotton, 2 Jones Kq., 4385 ; Haskins v. Wilson, 4 Dev. & Bat., 
043 Simmons v. Hassell, 68 N. G. Rep., 218. 

v. But even before the closing of the trust by the judg- 
ment against the guardian and its satisfaction, the plaintiff, 
Anna F., had no such right of election.’ Ours is totally 
unlike any casein which such a right has been held to exist. 
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It was not asale by a guardian to himself. It was nota 
purchase of the wards property by the guardian. It is not 
a purchase by the guardian of property for which he paid 
his ward’s money. But is only a purchase by him with his 
own money of his wife’s property, which had been conveyed 
to a trustee to secure a debt due his ward, for which he was 
personally responsible, and for which he has already fully 
assented. 

VI. There is no error in his Honor’s ruling that the regis- 
tration of the deed from the trustee affected the plaintiff’s 
with notice. In Davis v. Cotton, 2 Jones Eq., 485, “ posses- 
sion of the property ” was said to be sufficient to require 
inquiry. Is not possession under a registered deed equally 
so? The feme plaintiff attained her majority before mar- 
riage. The subsequent coverture is not a disability. 


RopMAN, J. The principle is admitted, that if a guardian 
use the money of his ward to purchase land for himself, 
she has an election when she comes of age to take the money 
or the land. It is founded on public policy, and is intended 
to prevent guardian from speculating with the trust fund, 
by assuring them that though they may lose, they can never 
profit by the speculation. But that principle has no appli- 
cation to the present case. The material facts are these: 

' The land belonged to Peter Parker, and upon his death 
it descended, subject to the donor of his widow, Elizabeth, 
to his only heir, the plaintiff, Anna. Upon the petition of 
her guardian, Skinner, the land was sold under a decree of 
the Superior Court, and purchased by the widow, who gave 
her note for the price. She afterwards married Jonathan 
White, who thus became bound for the debt. White and 
wife then duly conveyed the land to Winslow, in trust to 
secure the debt. Afterwards White became guardian to 
Anna, and at his request, Winslow sold the land and he 
purchased, for a price somewhat greater than the debt to 
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his ward, and thereupon his wife’s bond to Skinner, as guar- 
dian, was cancelled. 

It is clear that White could at any time have paid off his 
wife’s debt to his ward, as well after as before it was made 
a lien on the land. What else did the sale, through the 
trustee and the purchase by him amount to so far as the 
ward is concerned except that? It is true, it also extin- 
guished his wife’s estate, but that was done by her consent 
lawfully signified by the execution of the deed in trust. 
Probably the whole purpose of the deed in trust was to re- 
lieve him from liability for her debt and compel its pay- 
ment out of her land for the purchase of which it was con- 
tracted. And this purpose was a legitimate one. It may 
be assumed that White, immediately on cancelling his wife’s 
note to his ward, substitutes some other security for it, be- 
cause it was his duty to do so, and the contrary is not al- 
leged. The ward never had any interest in the land, ex- 
cept as a security for her debt, and she cannot complain 
that the debtor extinguished that security by paying the 
debt to the guardian, who safely re-invested the money. 
That the debtor and the guardian were one person can make 
no real difference. His being guardian did not deprive 
him of the right to pay his wife’s debt. If no sale had 
taken place, and the guardian had annually expended the 
interest of the debt for the support of the ward, or had in- 
vested it for her, the principal of the debt would still be a 
lien on the land; but could the ward, as such, and without 
reference to what would have been her rights as heir to her 
mother, have claimed anything beyond the debt? Clearly 
not, and she can claim no more now, notwithstanding her 
expectancy as heir to her mother was cut off by her mother’s 
sale of her estate. a | | 

In our opinion, there is no case for election, as the plain- 
tiff never had any right to anything but the money. Itis 


264 IN THE SUPREME COURT. 
STATE v. HARRISOR, 


admitted that she has recovered a judgment for that, and 
that it has been paid or tendered to her. 

In any view of the case, it is difficult to see what claim 
the plaintiff, Anna, has to the rents of the land paid to her 
mother before her marriage with White, but after her pur- 
chase of the land. ‘The land and its profits were exclusively 
the property of the mother; the daughter’s right was to 
the note and interest. 

The judgment below is reversed, and the action is dis- 
missed. 


PreR CURIAM. Judgement reversed. 


STATS vu. BUCK HARRISON, 


The charge, given at the request of the prisoner’s counsel on the trial below, 
“that the case of the State v. Ingold, relied upon by the defence, was law In 
North Carolina, but zé was on the extreme verge of the law,” is no ground for a 
new trial. 


INDICTMENT for manslaughter, tried before Tourgee, J., at 
the Spring Term, 1878, of CaswrLn Superior Court. 

The evidenee was that the prisoner and the deceased, 
both colored, were at a social gathering on the evening of 
day of , 187-, where there was music and dancing. 
The prisoner offered, or was invited by some one to assist 
in making music for the dance, and the deceased objected 
to his doing so, assigning as the reason for his so objecting, 
that the prisoner had been invited by him, (the deceased,) 
in the course of the afternoon, immediately preceding the 
gathering, at which they were then present, to attend said 
gathering and make music for them, and that the prisoner 
refused to do so. On the objection of the deceased being 
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made, the prisoner with angry epithets, denounced the com- 
pany there assembled, and said he did not care for them, 
whereupon the deceased laid his hand upon the prisoner 
and had hold of him near his throat. The prisoner got 
himself loose from the grasp of the deceased and partially 
retreated and made towards the door. That deceased fol- 
lowed him up and seized him a second time, the prisoner 
endeavoring to get away from him; and while he, the de- 
ceased, so held him, the prisoner, with a knife, stabbed and > 
killed him. | | 

There was some evidence tending to show that the prison- 
er had the knife, with which he gave the fatal stab, con- 
cealed in his sleeve, before the deceased laid hold of him 
the first time. 

The counsel for the prisoner, in his defense, relied upon 
Ingold’s case, 4 Jones 216; and asked his Honor to charge 
the jury, that, though a person may enter into a fight will- 
ingly, yet if in the progress, he be sorely pressed, that is, 
put to the wall, so that he must be killed, or suffer. great 
bodily harm unless he kill his adversary, and under such 
circumstances he does kill him, it is but excusable homi- 
cide. | 

In response to this request, his Honorcharged the jury, 
that the case of the State v. Ingold, relied upon by the de- 
fense, was law in North Carolina, but it was on the extreme 
verge of the law. Prisoner’s counsel excepted. 

Verdict of guilty. Motion fora venire de novo; motion re- 
fused. Judgment and appeal. 

No counsel for prisoner in this Court. 


Attorney General Hargrove, for the State. 
Boypen, J. The only question raised by the record is as 


to the response of his Honor in reply to the prayer of the 
defendant for specific instructions to the jury. 
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His Honor committed no error in his response, for two 
reasons. 

First, because there was no evidence in the cause that the 
prisoner was sorely pressed, so that he must be killed or 
suffer great bodily harm, unless he killed his adversary, so 
that his Honor might and ought to have declined to charge 
as requested. 

Secondly. His Honor committed no error for the reason 
that his Honor charged that the law was, as stated: by de- 
fendants counsel. But after charging the law as requested, 
his Honor remarked, yet it was on the extreme verge of the 
law. We suppose it was the last expression of his Honor 
to which the defendant’s counsel excepted; but that surely 
could form no ground of error, even if there had been evi- 
dence in the cause to have entitled the defendant to the in- 
struction requested, for his Honor having informed the jury 
that in North Carolina the law was as stated by defendant’s 
counsel, it could make no difference how near the verge of 
the law it was or how little would be necessary to pass the 
verge and change the law. 

There is no error. This will be certified that the Court 
may proceed to judgment. 


PER CURIAM. Judgment affirmed. 
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STATE v. CHAS, MOORE and MARY MOORE, 


The question of “ cooling time,” is a question of law to be decided by the Court, , 
and not a question for the jury. 


If such a question be left to the jury, and they decided it as the Court should’ 
have decided it, this error is no cause for a new trial. 


The separation of two persons engaged in fist-fight, which eventually terminates: 
in a homocide, to jusiify a verdict of murder, must be for a time sufficient 
for the passions excited by the fight to have subsided, and reason to have 
resumed itssway. Hence, Where one witness testified that the prisoner was 
“absent no time,’ and another, that after the first fight he started to go» 
home, and looking back the parties were again fighting: Held, There was 
not such sufficient cooling time as to justify a verdict of murder, 


InpicTMENT for murder, tried before Logan, J., at Spring 
Term, 1878, of the Superior Court of MeckLENBURG county. 

Prisoners were indieted for the murder of one Robert. 
Smith, and haying severed in their trial, Charles Moore was: 
tried and convicted. 

It was contended for the prisoner that the crime commit- 
ted was manslaughter. The evidence for the State was sub-- 
stantially as follows: 

Sarah Ann Davidson testified, that she lived a short dis- 
tance from the prisoner on the same side of the alley; the: 
prisoner lived on the opposite side of the alley, and oppe- 
site the house of the witness. When the fight took place: 
witness was opposite prisoner’s house, and the deceased was: 
going along the street towards the house, and when oppo- 
site the gate the prisoner said, “ Who is that?” Deceased 
answered, “It is me.” Prisoner said, “ What do you want?’ 
Deceased replied, “I dont’t want you, but want to see Mary 
(living with prisoner as his wife). Prisoner then said,. 
“You were listening to my conversation.” Deceased re- 
plied, “That he was doing no such thing.” Prisoner re- 
plied, “ You are a damn’d Har;” to which deceased said,. 
“You are an infernal liar.’ Curses followed. Deceased: 
was in the street, and said to prisoner, “If you come out. 
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and curse me J will hit you.” Prisoner went out, he and 
deceased continued to quarrel, prisoner alleging that the 
deceased was eaves-dropping, and deceased denying it all 
the while; then they both went together fighting; were not 
long engaged in a fight when they stopped; prisoner’s so- 
called wife called him into the house; he went in, but 
remained (in the language of the witness), “absent but no 
time.” Deceased was still in the street; witness walked off; 
heard deceased say that prisoner had killed him; the par- 
ties were still close together; deceased then went home; he 
was stabbed in the left side; it was about 8 o’clock, P. M., 
and cloudy; witness saw no knife; deceased and prisoner 
were not friendly ; they did not visit. 

On her cross-examination the witness testified: At first 
the parties did not appear mad; witness heard all the talk; 
they made considerable fuss; heard pene say to de- 
ceased, “I will report you to the Mayor.’ 

Jane Smith, a daughter of deceased, testified that when 
she went out they were fighting, she tried to get deceased 
home; went between them and tried to separate them; de- 
ceased walked off; prisoner said, “If you hit me again I 
will sicken you;” Mary Moore, prisoner’s wife, said, “ Let 
them fight,” and pushed the prisoner to deceased and they 
went together fighting; deceased jumped away, and said, 
“Charley has killed me ;” deceased went home and fell in 
the door; he was stabbed in the left side and lived an hour 
and a half. | 

Other witnesses were examined for the prosecution, but 
no new facts were elicited. The prisoner offered no evi- 
dence, but through his counsel asked his Honor to charge 
the jury: 

That if the jury are satisfied that the parties upon a sud- 
den quarrel got into a ‘fist- fight, and the prisoner before sepa- 
ration gave the fatal stab, it would be manslaughter. 

That a mutual combat with fists is a legal provocation, 
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and reduces a slaying by a deadly weapon (not shown to be 
unusual), to manslaughter. 

That the evidence discloses that there was not. sufficient 

“ cooling time,” between the fights. 

Other instructions were asked, but as the case in this 
Court turned upon the last, they are not necessary to an 
understanding of the decision. 

In answer to the last instructions his Honor charged the 
jury that if parties engage in any affray, or there is other 
legal provocation, and they become separated, then if there 
is sufficient “cooling time,” it will be murder; that if one 
of two parties, after separation, goes off and then returns 
and again engages in an affray, then if there was sufficient 
time for the passions to cool, it would be murder. 

That it was the duty of the jury to apply these princi- 
ples to the evidence, and if they were satisfied that the pri- 
soner was guilty of murder, they should so find; otherwise 
to find him guilty of manslaughter. 

Verdict, guilty of murder. Rule for a new trial; rale dis- 
charged. Judgment and appeal. 


Purneil, for the prisoner. 


1. His Honor erred in refusing the fifth instruction asked 
for by defendant’s counsel. State v. Jacob Jolson, 2 Jones ; 
Commissioners of Newbern v. Dawson, 10 Tred., 406; State v. 
Moses, 2 Dev., 452; Bailey v. Pool, 13 Ired., 404; State 
Chxistmas, 4 Jones, 471. Revise Code, page 185. 

2. We submit that his Honor erred in submitting to the 
jury the question of “cooling time.” It is firmly settled 
that this isa question of law for the Court. State v. Sizemore, 
7 Jones, 206. 

Nor is the error covered by the jury as the only evidence 
as to time was that it was “no time,” which must of neces- 
sity mean the shortest space of time,and besides, his Honor 
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‘was especially requested to instruct the jury by the sixth 
instruction, prayed that there was not sufficient cooling time. 


Attorney General Hargrove, for the State, cited State v. 
Johnson, 1 Ired., 352 ; State v. Curry, 1 Jones, 280. 


BoypEN, J. Wethink his Honor erred in refusing the 
sixth prayer for specific instructions, to-wit: That the evi- 
dence discloses that there was not sufficient cooling time 
between the fights. 

The wheie testimony shows that there was a sudden 
quarrel resulting in blows with the fists; that at length the 
combatants separated, and the evidence as to the length of 
time they were separated is first by the witness, Sarah Ann 
Davidson, witness for State, who says that “the prisoner was 
absent but no time.” William Smith, another witness for 
the State, testified that he saw the parties fighting ; deceased 
told witness to go home, and witness started back ; prisoner 
and deceased had separated; witness looked back and saw 
they were fighting again, then heard the deceased say that 
the prisoner had killed him. 

It is well settled in our State that the question of cooling 
time isa question of law to be decided by the Court, and 
not a question for the Jury. It is also settled that if such a 
question is left to the jury, and they decided the question 
as the Court should have decided it, this error forms no cause 
fora new trial. So the question is distinctly raised, does 
the evidence show that in law there was sufficient cooling 
time? The Court here are of opinion there was not sufii- 
cient cooling time. The two witnesses for the State and the 
only ones that testified upon this question state the fact 
that the prisoner was absent no time, in other words, the 
separation was so short that she could not compute the time, 
and the other witness says the prisoner and the deceased 
“were separated and deceased desired witness to go home, 
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that he started, that he looked back and they were again 
engaged in the fight. It seems ‘to the Court that this testi- 
mony does not show that there was a sufficient time during 
the separation for the passions excited by the fight to have 
subsided, and reason to have resumed its sway, and on this 
eround there must be a venzre de novo. 

This renders it unnecessary to notice the other muectious 
made in the case. 


PreR CuRIAM. Ventre de novo. 


MARY E. DAVIS and another v. JOSHUA PAREER and others. 


Testatrix, after providing forthe payment of her debts and funeral expenses, 
says: ‘The balance of my property of all kind, I give to my grandson, John 
Thomas Hollowell, to him and to his heirs; andif he should die and leave 
no lawful heirs of his bedy, then and in that case, I give,” &c,.: Held, that 
the estate of John Thomas an absolute one at the death of the testatrix, and 
went upon his death to his representatives. 


Hilliard Vv. Kearney, Busb, Eq. 221, cited and approved. 


ContTROVERSY, which might be the subject of a civil ac- 
tion, submitted without action to Clarke, J, at WAYNE Su- 
perior Court, 11th day of popu: 1878, upon the follow- 
ing CASE AGRBED: 

In the year 1869, one Sarah Davis, of Wayne county, 
died, leaving a last will and testament, as follows: 


“STATE OF NORTH CAROLINA, 
WAYNE County. 

“T, Sarah Davis, of said county, do, this 11th day of De- 
cember, 1868, make and declare this to be my last will and 
testament, in manner and form following, viz. : 

“Tt}is my will and desire after my decease for my burial 
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expenses to ‘be paid and all my just debts. The balance.of . 
my property. of all kind, I give to my grandson, John 
Thomas Hollowell, to him and to his heirs; and if he should 
die and leave no lawful heirs of his body, then in that case, 
I give Celia Mayo the sum of two thousand dollars, to her 
and to her heirs, and all the balance of my property I give 
to my nearest relations, all except Joshua Davis and the 
children of his brother, John Davis, deceased. To Joshua 
Davis I give ten cents, and to each one of Joshua Davis’ 
children ten cents—and the balance of my property to be 
equally divided among the balance of my nearest relatives. 

“Lastly, I nominate my grandson, John Thomas Hollo- 
well, my executor to this my last will and testament, to all 
intents and purposes. 

“Given under my hand and seal, the day and date above 


mentioned.” 
Signed, &e. 


This will was duly probated before the Judge of Probate 
of Wayne county, and recorded, and Jessee Hollowell was 
appointed and qualified as administrator, durante more 
aetate cum testamento annexo, the said John Thomas Hollo- 
well, being at the execution of said will an infant of 19 
years of age. | 

At the date of said will the nearest relations of said tes- 
tatrix were Matthew Davis, Joshua Davis, referred to in said 
will and Joshua Parker, who were her nephews. 

Said Matthew Davis died after said testatrix and before 
John Thomas Hollowell, leaving Mary E. Davis, the plain- 
tiff, his heir at law and distributee. Indiana Parker, an- 
other plaintiff, is a grand neice of said Sarah Davis, whose 
father, a nephew of said Sarah, had died in the lifetime of 
said Sarah, amd before said will was executed. 

There was devised by said will and included in the resid- 
uary clause thereof, a tract of land in said county. Per- 
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sonal property, which has been converted into money-by 
said administrator was bequeathed in said will and said re- 
siduary clause, to the amount of $500. 

John Thomas Hollowell died intestate in said county in 
the year 1871, without issue, and the said Jesse Hollowell 
was only qualified as the administrator of the estate. Jesse 
is the heir at law and distributee of John Thomas. 

The debts due from the estate of the said Sarah Davis 
and the said John Thomas Hollowell are paid. 

The plaintiffs demand judgment against the defendants 
that they be declared entitled to share in the lands and 
money devised and bequeathed by said will and said resid- 
uary clause equally with said defendant, Joshua Parker. 

Said defendant, Joshua, denies the right of said plain- 
tiffs, or either of them, to share in said property, claiming 
the whole as the “nearest relative” of said Sarah Davis. 
And the said Jesse Hollowell denies the right of either 
said plaintiffs or said defendant, Joshua, to share in said 
property, claiming the whole as the heir at law and distrib- 
utee of said John Thomas, and demands judgment for his 
costs. 

And the parties submit all their rights upon the above 
state of facts to the judgment of the said Court. 

His Honor, upon full consideration of the case, adjudged: 

1. That the plaintiff, Indiana Parker, and the defendant, 
Jesse Hollowell, are entitled to no part of the property de- 
vised and bequeathed by Sarah Davis’ will. 

2. That the plaintiff, Mary E. Davis, and the defendant, 
Joshua Parker, are entitled to the whole of said property in 
equal proportions; and that said Mary E., recover of said 
Jesse the sum of $250, being the whole amount of money 
in said Jesse’s hands as administrator under said Sarah. 
Davis’ will; and that they recover possession of the tract or. 
parcel of land mentioned in the “case agreed,” as tenanis 
in common. 

18 


274 IN THE SUPREME COURT. 


DAVIS v. PARKER ef al. | 


And it is further adjudged that the costs be paid out of 
said fund. 

From which said judgment the defendants and the plain- 
tiff, Indiana Parker, appealed. 


Smith & Strong, for defendant, Hollowell, submitted : 


The defendant, Jesse Hollowell, excepts to the ruling of 
his Honor that the property devised and bequeathed by the 
will of Sarah Davis to John Thomas Hollowell, upon his 
death vested to her nearest relations, and did not deseend 
to or vest in the said Jesse as heir at law and personal repre- 
sentative of the said John Thomas. 

The facts as shown by the case agreed are, that the whole 
of her property, after payment of debts, was given by the 
said will to the said John Thomas, and his heirs, and if he 
should die and leave no lawful heir of his body, then all of 
her property remaining after a legacy of $200 was given to 
her nearest relatives; that the said Sarah Davis died in the 
year 1869, and that the said John Thomas died imtestate 
and without issue, in the year 1871. Hilliard v. Kearney, 
Busb. Eq. 221. See at page 229, near the bottom, the very 
able opinion of Chief Justice ae where the authorities 
are cited and the reasoning elaborately gone into. 


Morrisey, for plaintiff, Indiana Parker: 


T 


The po Indiana Parker, excepts, because his Houor 
ruled that she was entitled ‘to no part of the property de- 
vised and bequeathed by the w ‘i - Sarah Davis, but that 
the plaintiff, Mary ©. Davis, and the defendant, Joshua 
Parker, were entitled to the whole thereof 

The facts as shown by the case agreed are, that the tes- 
iatrix upon the death of John Thomas Hollowell, devisee 


and legatee, without heir of his body, devised and be- 
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queathed the whole of her property, excepting a legacy of 
$200, to her nearest relations, all except Joshua Davis, who 
was a nephew of the said testatrix, and the children of said 
Joshua’s brether, John Davis, deceased, to each of whom 
she gave ten cents, and provided further that all the bal- 
ance of her property should be divided amongst the balance 
of her nearest relations; that the said Indiana was a grand 
neice of said testatrix at the date of said will, whose father, 
a nephew of said testatrix, was then dead; that Matthew 
Davis, a nephew of said testatrix, was living at the date of 
said will, but died after the death of said testatrix, leaving 
the plaintiff, Mary E. Davis, his only issue; that the de- 
fendant, Joshua Parker, was a nephew of said testatrix, liv- 
ing at the date of said will, and that there were no nearer 
relatives, of the said testatrix at the date of said will, nor 
at her death, than said Matthew Davis, Mary E. Davis, 
Joshua Parker and Indiana Parker, the plaintiff. 

The plaintiff insists that.the exception from the general 
words of the gift of the children of her nephew, John Da- 
vis, shows the meaning in which the testatrix used the 
words, and that she supposed, that but for that exception 
said children would have been embraced within theirs. 

In cases like this the ordmary grammatical sense has been 
adopted as the rule of construction “unless it shall appear 
from the other part of the instrument that a different 
meaning was intended.” Jiarrison v. Ward, 5 Jones Eq. 240; 
Simons v. Gooding, 5 Tred Enq. 352. 

Here it is clear that a different meaning was intended. 
That Matthew Davis, father of defendant, Mary E., was 
entitled at the death of testatrix. See Jones y. Oliver. 3) 
Tred Eq. 369. 


RopMAN, J. This case is governed by Hilliard v. Kearney, 
Busb. Eq. 221, where the rule is thus stated: “ When the 
estate is defeasible, and no time is fixed on at which it is to 
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become absolute, and the property itself is given and not 
the mere use of it, if there by any period intermediate be- 
tween the death of the testator and the death of the legatee, 
at which the estate may fairly be considereds absolute, that 
time will be adopted.” | 

“Tf there be no intermediate period, and the alternative 
is either to adopt the time of the testator’s death, or the 
death of the legatee generally. * * * Asthe period at 
which the estate is to become absolute, the former will be 
adopted unless there be words to forbid it, or some conside- 
ration to turn the scale in favor of the latter.” 

Here the testatrix after providing for the payment of her 
debts and funeral expenses, says, “the balance of my prop- 
erty of all kind I give to my grandson, Thomas Hollowell, 
to him and his heirs, and if he should die and leave no 
lawful heirs of his body,.then-and in that case I give Celia 
Mayo the sum of $200, to her and her heirs, and all the 
balance of my property I give to my nearest relations, &c.” 

The estate of John Thomas was an absolute one at the 
death of the testatrix, and went upon his death to his rep- 
resentatives. 

A judgment may be drawn in conformity with this opin- 
ion. Judgment below reversed. 


Per CURIAN. Judgment reversed, and decree accord. 
ingly. 
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DANIEL G, A. WARD et al. v. W. T. DORTCH ef al. 


The removal of a trustee at the request of the cestui que trust, and the appoint- 
ment of some other person to sell the lands conveyed in the deed, in which 
such trustee is appointed, is purely a matter of discretion for the Court below, 
and one which the Court should not de without good eause. . 


(Stone v. Latham, 68 N. C, Rep. 4, cited and approved.) 


Civiz action, tried before Clarke, J.,at Spring Term, 1873, 
of the Superior Court of Wayne county, upon the following 
facts, constituting the “case stated ” and sent to this Court. 

This action is brought by the plaintiffs, who are cestut que 
trusts against the defendant, Dortch, the trustee in a certain 
deed of trust made by the other defendant, Geo. W. Collier, 
to said Dortch on the Ist day of February, 1867, for the pur- 
pose of compelling him, the trustee, to sell the land conveyed 
in said deed for plaintiff’s benefit. 

At the Special January Term, 1873, his Honor, Judge 
ToUuRGEE, by consent of parties, made an order to sell the 
land conveyed as aforesaid, and appointed the trustee as 
commissioner to make the sale. Thesale was advertised, and 
on the day the land was offered for sale at public auction, 
when $18,000 was all that was bid for the same, and the com- 
missioner considering that sum insufficient and under its 
value, withdrew it from sale and reported to the next term of 
the Court that there was no sale, and introduced affidavits 
tending to show that the land would by being sold in 
December next, bring at least $30,000. 

It was then moved on the part of the plaintiffs that the 
defendant, Dortch, be removed from the trusteeship, and 
some one else appointed to sell the lands in his stead, which 
motion was refused on the ground that Dortch had no notice 
of such motion. 

Plaintiffs then moved that. the commissioner heretofore 
appointed be ordered to sell the lands on the terms expressed 
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in the former order, and that he report the sale at the next 
term of the Court. Motion likewise refused. 

His Honor, then on motion of defendants, ordered that 
Wm. T. Dortch (the defendant) sell the lands mentioned in 
the pleadings on the lst Monday in December next, on the 
terms set forth in the decree heretofore made in this cause. 

From which order, plaintiffs appealed. 


Ister, for appellants : 


1. The Court has the power to remove a trustee without 
any formal notice. Stilley and wife v. Rice, 67 N.C. Rep. 
175. 

2. The postponing the time of sale to some other, different 
from that expressed in the mortgage, 1s impairing the 
obligation of the contract. Branson v. Kinzie, 1 How. U. 
S. 811; Afelraken v. Hayward, 2 How. U.S. 608. 


Smith & Srong, contra: 


Dortch was trustee and was directed as such to make the 
sale. 

The Court had the right to prescribe the time of a sale 
made under its order, though disregarding the particulars of 
the deed, if the interests of outside parties entitled to the 
surplus require a donation in order to insure a sale for value. 
Bryant & Reed vy. Scott. | 

The order to sell was made at a previous term and 
acquiesced in. No complaint can now be made nor appeal 
taken thereupon. The decree was by consent, and as-to the 
point of ruling complained of the plaintiff, proposes a decree 
containing same terms. 


Serriz, J. In refusing the plaintiff ’s motion to remove 
Dortch from the trusteeship, and to appoint some one else 
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to sell the lands in his stead, we cannot see that his Honor 
committed any error for which he can be reviewed. 

No facts are set forth, which of themselves, entitle the 
plaintiffs to have Dortch removed from the trusteeship 
created by the deceased, and as to his appointment by the 
Court as commissioner to sell the lands, it was purely. a mat- 
ter of discretion in the Court either to continue or remove 
him. 

In Stone v. Latham, 68 N. C. Rep. 421, it is said that a com- 
missioner appointed by a Court to sell land, is but the 
finger of the Court, and may be appointed, controled and 
removed by the Court in its discretion. 

But the plaintuf says that the Court has no power to 
extend the time of sale beyend the terms limited in the 
deed of trust. 

This question does not arise, for upon inspection of the 
deed it will be seen to no express and definite terms are 
fixed as to the time of sale, but the power of sale is conferred 
upon Dortch alone in certain events, &e. 

His report giving his reasons for not selling the land at 
the time appointed seems to have been satisfactory. to the 
Court there, and we may add that he appears to us to have 
acted with good judgment. 

Undoubtedly, if a trustee or commissioner refuses or 
neglects to sell land when it is his duty to sell, a Court wilk 
remove him, but it should not do so without good cause. 
Should there be delay beyond that granted by his Honor. 
it would look in the absence of the most cogent reasons,.as 
if there was good ground for the plaintiff’s motion. | 

Let it be. certified that there ia no error. 


Per Curiam. Order affirmed. 
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J. A. TEAGUE and wife, MARGARET, v. W. W. DOWNS. 


Since the Act of 1848, a husband has the right to surrender his estate as tenant 
by the’ curtesy initiate, and let it merge in the reversion of his wife, who, 
with the assent of her husband, may sell the same and receive the whole of 
the purchase money. 


And an agreement that the wife shall receive such price in personal property 
and hold the same to her separate use, to enable her to lay it out in the pur- 
chase of another tract of land, is valid, such price not vesting in the hus- 
band, jure mariti, so as to subject the same to the claims of his creditors. 


(Sution v. Askew, 66N, C. Rep. 172, cited and approved.) 


CrviL ACTION, tried before Mitchell, J., at the Spring Term, 
1873, of the Superior Court for CALDWELL county. 

On the trial below it was in evidence that the plaintiffs 
were married about the year 1852, and had now children 
nearly twenty-one years old; that the feme plaintiff was 
one of the heirs at law of one Aquilla Payne, who died in 
the year , before 1868, and as such became possessed of 
a certain tract of land, which in the year 1868, she and her 
husband conveyed by deed to one Walter Payne, her brother, 
with a verbal understanding between the three that the 
proceeds of the said sale was to be to the sole and separate 
use of said Margaret, and was to be paid to her for the pur- 
pose of enabling her to purchase another tract of land for 
a home for herself and family; that in accordance there- 
with the money was paid to her, and kept by her solely and 
exclusively for the purpose above set forth. 

That the said Walter paid the feme plaintiff four hun- 
dred and fifty dollars, to-wit: $200 in money and a mule 
and wagon valued at $250. This mule, with the consent 
and under the direction of the feme plaintiff, was taken ‘to 
another county and exchangsd for another mule, and ‘that 
also for another. 

It was also in evidence that by ines consent and under the 
direction of the said Margaret, the feme plaintiff, Walter 
Payne, as her agent, entered into a verbal contract with the 
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defendant, Downs, thereby purchasing the tract of land 
mentioned secondly in the complaint for $300, and in pay- 
ment thereof, delivered to Downs the mule and wagon and 
- paid him $60 in money. This contract with Downs had 
never been rescinded nor modified, nor had any of the price 
paid for the land ever been paid back, though the plaintiff, 
Teague, swore that he had afterwards purchased back the 
mule from Downs; that the defendant at the time of the 
trade with him was informed that it was made on behalf of 
the feme plaintiff alone, and the land paid for her out of her 
separate property, and that he then agreed to make the 
deed to her alone; that defendant had been called upon to 
make the deed and had refused to do so, and had sold the 
land to another. The foregoing facts were disposed to by 
the plaintiffs and by said Walter Payne. | 
_ Defendant, as a witness, testified that the trade was made 
with Teague, and not his wife; that by the payment of the 
money and delivery of the mule and wagon, the purchase 
money was paid up, and he was ready to convey; but that 
he discovered that the mule was old and unsound, and that 
Teague agreed to take the mule back, paying his value in 
money. That he, Teague, did take the mule back at the 
same price he, the defendant, had paid, to-wit: $120, and 
had paid $45 thereof, and afterwards agreed with defendant 
to rescind the verbal contract concerning the land ; that it 
was so rescinded and defendant was to repay to Teague the 
sum paid for the land; that before he, the defendant, had 
repaid Teague, judgment was rendered against the defen- 
dant in certain proceeding supplemental to execution, insti- 
tuted by one Roberts against Teague for $123.50 and costs, 
which the defendant as debtor to Teague had to pay. The 
record of this judgment was also in evidence. 

The defendant insisted : 

1. That any verbal evidence of the. contract between 
plaintiffs and Walter Payne, at the time the trade was made 
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with him for the land of the feme plaintiff was inadmissi- 
ble under Statute of Frauds. 

2. That as Teague was tenant by the curtesy of his wife’s 
land, he was entitled to the same in the fund arising from 
its sale. | 

3. That personal property accruing during the coveture, 
under the circumstances alleged belonged to the husband. 

4, That the suit was the wife’s and the husband ought to 
be defendant. 

5. That as the husband was tenant by the curtesy before 
the adoption of the present Constitution of the State, it 
could not divest his rights. | 

His Honor charged the jury that if the contract between 
plaintiffs and Payne for the wife’s land, and the contract 
between the feme plaintiff and defendant were made as 
alleged and deposed to, and the defendant had received 
the price agreed on, and had refused to make title, the’ 
plaintiffs would be entitled to recover. To this defendant 
excepted. 

Several issues were submitted to the jury involving the 
facts alleged in the complaint, which were found in favor 
of the plaintiffs, and in accordance with the verdict, the 
Court on motion gave judgment in their favor for $300 and 
cosis. 

From this judgment defendant appealed. 


Folk, for appellant: 


The action is to recover the money paid, and property 
delivered to defendant on the ground that the contract was: 
void, and the question is, whose money and property is it? 

1st. Husband was tenant by the curtesy initiate of the 
land sold to Payne, consequently he had the same interest 
in the proceeds of the land, which he had in the land. Wil- 
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liams v. Lanier, Busb. Law, p. 30. Smith v. Smath, Winston 
Law and Equity, p. 31. Forbes v. Smith, 5 Ired., p. 369. 

2nd. But the entire proceeds of the land belonged to the 
male plaintiff. For money accruing from the sale of the. 
wife’s land by a proper conveyance from husband and wife, 
loses the character of real estate and belongs to the hus- 
band jure mariti. Rouse v. Lee, 6 Jones Equity 352. Tem- 
ple v. Williams, 4 Ired. Equity 522, and no agreement 
or transaction between husband and wife, can be proved by 
parol to support a settlement made after marriage in ob- 
struction of husband’s creditors. Revised Code, ch. 87, sec. 
26, Sanders v. Ferrell, 1 Ired. 97. It is submitted there is: 
nothing in the State Constitution which can effect this 
question. 

lst. The husband had a vested right in the land, the 
same in its proceeds, of this the Constitution cannot de- 
prive him. Cooley’s Con. Lim., 2 Ed. 360 and 361. 

‘2nd. The marrtage was a contract,.solemnized before the 
adoption of the Constitution, and cannot be affected by that 
instrument, so far as that contract confers rights of PEOpetiy 
Sution v. Askew, 66 N. C. Rep., p. 172. 

If secret agreements between hushand and wife, may alter 
marital rights throughout a series of conversions of property,. 
the effect on creditors and purchasers would be startling. 


Armfield, contra: 


The Constitution provides in art. 10, see. 6, that “the: 
real and personal property of any female in this State, ac- 
quired before marriage, and all property, real and personal,, 
to which she may, after her marriage, become in any man- 
ner entitled, shall be-and remain the sole and separate es- 
tite and property of such female, and shall not be liable to 
any debts, obligations or‘engagemente-of her husband * * 
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* * and may be, with the written ea of her husband, 
-conveyed by her,” &c. 

In this ease the land of the wife was conveyed by her, 
‘her husband guaranteeing to pags the title, to her brother, 
“Walter Payne, in the Fall of 1868, after the adoption of the 
present Constitution of the State, and then became “personal 
‘property to which she became entitled” at that time, and 
‘therefore, “her sole and separate estate,” and “not lable to 
any debts, .&c., of her husband.” 

The above clause of the Constitution is unrestricted in its 
-operation as to marriages prior, or subsequent, and applies 
by its terms to one as well as the other, and the Court will 
not restrict or limit it unless it be necessary to do so to pre- 
vent a conflict with some higher law; but there is no high- 
-er law, unless it is the written Constitution of the United 
States, and it cannot be supposed to conflict with anything 
in that instrument, unless it be the prohibition in art. 1, 
sec. 10, on every State from passing any law impairing the 
obligation of contracts ; or unless it conflicts with some other 
provision contained in itself, and there is none that it can 
be supposed to conflict with unless it be sec. 17, of the De- 
claration of Rights, which provides that “no person shall 
-be deprived of his property but by the laws of the land.” 

As to the first objection: The husband was not tenant by 
“the curtesy initiate by contract. See Norwood v. Marrow, 4 
Dev. and Bat. 442; and if he was he expressly waived that 
contract by joining in the conveyance to Payne, and the 
«agreement that the proceeds should belong to his wife. The 
same answer may be given to the second objection for “ In- 
_juria volente non fit.” 

If the husband had an interest in the land sold to Payne, 
aas “tenant by the curtesy initiate,” it was an incobate inter- 
est. See Sutton v. Askew, 66 N, C. Rep. 172, and it was not. 
-subject:to his debts, nor could it be conveyed or leased by. 
‘him for his life or for a term of years. See Revised Code, 
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chap. 56, sec. 21, p. 328, (passed Session 1848, chap. 41.) 
And it would follow that when it was converted into per- 
sonalty in the Fall of 1868, and the husband assented there- 
to, and that said personal estate should be her separate pro- 
perty, he did nothing of which his creditors could com- 
plain, but it does not appear that he had any creditors when 
he did this, therefore it was no fraud under 13th Elizabeth. 


Pearson, C.J. Atthe common law a husband by the 
marriage acquired all of the wife’s personal things in poss- 
ession” absolutely, and he acquired an estate during the 
coveture in her things real in possession, and was seized in 
her right of the fee simple; on the birth of a child born 
alive he became entitled as “tenant by the curtesy initiate” 
to an estate for his life in his own right, and was seized of 
the reversion in right of the wife. This life estate he could. 
sell, charge with a term for years and by force of the stat- 
ute, Rey. Code, ch. 45, sec. 1, it could be sold under execu- 
tion for any “just debt, duty or liability.” 

In this state of the law it is clear that the husband being 
in debt or subject to a duty or hability could not have sur- 
rendered his life estate as tenant by the curtesy initiate to 
his wife, so that it might merge in her reversion without a 
violation of 13th Elizabeth as a voluntary conveyance in 
fraud of creditors. 

By Rev. Code, chap. 56, sec. 1, (Act 1848,) it is provided,. 
“no real estate acquired on or since the first day of March,,. 
1849, by feme coverts, who were such on the third Monday of 
November, 1848, shall be subject to be sold or leased by the: 
husband for the term of his own life or any less term of 
years, except by the consent of the wife, and no interest of 
the husband whatever in such real estate shall be subject to 
sale to satisfy any execution against them.” 

As the marriage in this case was solemnized after the- 
year 1848, no question can be made as to the application of: 
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‘the statute, it follows that as the creditors of the husband 
had. no right to subject this estate to the satisfaction of debts, 
he was at liberty, if so minded, to surrender his estate, and 
jet it merge in the reversion of the wife, and consequently 
when she sold the land to Walter Teague, the whole estate 
passed from her, and she with the assent of the husband, 
‘was entitled to receive the whole of the price. 

Assuming this to be so, it was urged for the defendant, 
that although the wife could take she could not hold, for as 
soon as the ruule, wagon and money (the price of the land) 
was received by her, the title vested in the husband jure 
mariti, and hence it was inferred that the defendant was 
under no obligation when he elected to avoid the contract 
of sale for the tract of land that Mrs. Teague wished to ac- 
quire to repay to her the articles and money which he had 
received of her agent, and was protected by the judgment 
to which he had submitted on the supplemental proceed- 
ings against the husband. 

Had the wife sold her Jand and pectied in payment the 
mule, wagon and money, without any understanding in re- 
gard to it, the jus mariti would have vested the title in the 
husband, and the inference contended for by the defendant 
would have followed, but there was “an understanding in 
regard toit,” and it.w as expressly agreed that as the purpose 
was to convert the land inheri ted by the wife from her father 
into another tract of land that would suit her better, the 
husband relinguished! all claim to the price she was to get 
for her land, to-wit: the mule, wagon and money, and 
allowed it to be her separate property to be invested in the 
purchase of another tract of land. To this, it-is objected, 
husband and wife are inlaw one person and no understand- 
ing or agreement between them has any legal elect a egies 
creditors except marriage settlements, and marriage con- 
tracts in writing aud registered. Rev. Code, chap. 37. sec. 24. 
The facts do not make a case of a marriage setilement or 
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marriage contract within the meaning of this statute, for we 
have simply an understanding, agreement or contract (call 
it as you please) by which the husband consents that the 
wife may convert one tract of land, which 1s in no wise sub- 
ject to the claims of his creditors, into another tract of land; 
and in order to enable her to make the conversion he 
stipulates to allow her to hold as her separate property the 
price of her land until it can be reinvested in another tract 
of land. 

This is all “ plain sailing,” and it is only disturbed by the 
fact that the defendant (when he elected to repudiate his 
verbal contract of sale instead of repaying to Mrs. Teague 
the price which he had received from her through her 
agent, Walter Teague,) confessed (contrary to the fact ac- 
cording to the issue found by the jury) that he held the 
- money and wagon as the property of the husband, and al- 
lowed the creditor, Roberts, to take judgment against the 
property in his hands without suggesting the fact that the 
fund was claimed by the wife as her separate property, of 
witich he had full notice. This was his folly, or an attempt 
on his part to commit a fraud, and the consequences must 
fall on him. 

Let it be admitted that should a husband, married in 
1852, his marital rights being fixed by the law as it then 
stood, Sutton v. Askew, 66 N. C. Rep. 172, in anticipation of 
the death of his wife’s father, agree to let the wife have her 
distributive share for her separate use, such agreement must 
be in writing duly registered and that as against creditors 
it must also be proved that the husband’s estate was com- 
petent to pay his debts. Revised Code, chap. 37, sec. 25. 
Ours is not that case, for here the wife had the one tract not 
subject to the creditors of her husband and the amount of 
the agreement was that the husband consented to allow the 
-one tract to be converted into another and to this end, that 
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she might hold the price of the first tract as her separate 

property until it could be reinvested. 
This agreement did not at all affect or concern the rights 
of creditors, and putting creditors out of the case, there is 
no farther difficulty, for in respect to the dogma, that hus- 
band and wife are one person, and the wife cannot hold 
personal property as her separate estate without the inter- 
vention of a trustee, the Constitution of 1668, art. 10, sec. | 
6, makes a radical change and allows married women to 
take and hold property as well in respect to marriages be- 
fore as after that date—except where, as in Sution v. Askew, 
sup., the husband’s right to sell his own land is to be 
clogged by the necessity of getting his wife’s consent, in 
other words paying a fine for the privilege of alienation, 
or where the rights of existing creditors are injuriously ef- 
fected. 

The objection that Teague, the husband, should have been 
made defendant instead of the plaintiff, as his interests are 
adverse to that of the wife, was fully met by the position of 
Mr. Armfield, that under C. C. P. it makes no material dif- 
ference whether a party is plaintiff or defendant, as the 
Court can give affirmative relief and the judgmentis a final 
determination.of the rights of all of the parties. 

There is no error. 


PER CURIAM. Judgment affirmed. | 
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JAMES M. MAYHO and JAMES H. PARKER v. B. W. COTTON. 


Bofore the Act of 1868, the owner of land wes not restricted by the Constitution 
in the choice of his homestead to the tract upon which he resided, nor to 
contiguous tracts, but the same might have been assigned from any land of 
the required value. 


Civit action for the recovery of 900 acres of land, tried 
at the January (Special) Term, 1873, of Harrrax Superior 
Court, before his Honor, Cloud, J., upon the facts contained 
in the following CASE AGREED: 

“The sheriff of Halifax, under executions duly issued 
on sundry judgments against the defendant, B. W. Cotton, 
on the 6th March, A. D., 1869, after due levy and adver- 
tisement, (levy made subsequent to the adoption of the Con- 
stitution,) proceeded to sell at the Court House door in said 
county, the lands claimed in this action. At the said sale, 
the plaintiff, Parker, became the purchaser at the last and 
highest bid, and before the settlement with sheriff, trans- 
ferred half interest in said land to the plaintiff, Mayho, and 
the sheriff's! deed was, at the request of plaintiffs, made 
jointly to them, they paying the purchase money in full. 
The defendant, B. W. Cotton, who was defendant in said 
executions, was in the possession of the land when sold by 
the sheriff, and has been in possession ever since. On the 
day of sale, and before the sale was made, the plaintiff, Par- 
ker, and the defendant, Cotton, had a conversation just 
about the time of sale, in which Cotton said, that no one 
was bidding for the land in any way for his benefit or ad- 
vantage and that he claimed nothing in this place; that he 
wished to save his other place, and proposed to borrow of 
Parker a small sum of money to aid in accomplishing that 
object; which, however, Parker did not loan him. This 
place, known as the “Swamp Place,” was levied on at that 
time and advertised for sale, and was sold on the same day, 
and before the sale of the place mentioned in these proceed- 

19 
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ings. Atthe sale of the said “Swamp Place,” the defen- 
dant claimed to have the homestead laid off out of that 
place, and when the place now in controversy was sold by 
the sheriff, no such claim was made. The defendant had 
also proceeded by applications before one Wm. Fenner, a 
Justice of the Peace for said county, on the 2d day of 
March, 1869, to have his homestead laid off, and it was done 
on “Swamp Place,” and return thereof was made to the 
office of the clerk of the Superior Court, and duly recorded 
in the Register’s office of said county, on the day of 
, 186-, the said return being dated 4th March, 1869. 
The plaintiff was induced to bid at the sale by the said Cot- 
ton’s saying to him that he claimed nothing in the place 
mentioned in this action, and by his claim of homestead in 
the “Swamp Place.” 

The sheriff made a deed to the purchaser of the “Swamp 
Place” in fee, without reservation of homestead. The pur- 
chaser of said “Swamp Place” brought an action against 
the defendant, Cotton, to recover possession of said place. 
Cotton appeared and defended the action, and claimed that 
it was sold subject to his right of homestead in that tract. 
The suit was compromised between the said parties to that 
action by the parties thereto, on the payment by the defen- 
dant, Cotton, of asum agreed on between said parties, as 
the consideration for the conveyance of said land to the 
defendant by the plaintiffs. 

The defendant, Cotton, owned the said two tracts of land, 
which were four miles apart. His “Mansion House” and 
residence was at the time of said sale and for many years 
previous, and has been ever since, on the place claimed in 
this action. Defendant, Cotton, has a wife and several mi- 
nor children living. 

The defendant, Cotton, only claims a homestead in this 
tract, and offers to surrender the excessif any. The land 
mentioned in this action was purchased by said Parker for 
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$2,060. He offered to sell the same to the defendant a 
few days after purchasing it, for $4000, which the defen- 
dant declined to give. A fair rent for the Jand in dispute 
is $125 per annum.” 

Upon the foregoing facts, the Court being of opinion that 
the plaintiff was entitled to recover, gave judgment accord- 
ingly, and a further judgment against the defendant and 
his surety for the sum of $530 damages and for costs. 

From this judgment, defendant appealed. 


Clarke & Mullen, for appellant: 


1. Homestead means dwelling-place, and every home- 
stead must embrace the capital-mansion. 

2. The husband cannot waive homestead except by deed 
in which wife joins. Mere words of judgment debtor on 
day of sale cannot have a force which would be denied his 
deed (without his wife’s signature), supported by ample con- 
sideration. 

3. Even admitting that the head of a family has a right 
to elect as a homestead a “swamp” or other place which is 
not his homestead, the case agreed shows he has not done 
so here, for he had resided before, at day of sale, and ever 
since, at this place. Furthermore the sheriff had refused in 
deed of Swamp Place to exempt homestead for debtor. 

A, Decision in Watts v. Leggett, 66 N. C. Rep. 197, admits 
power of Legislature to extend homestead by allowing two 
tracts not contiguous to be embraced when a homestead of 
contiguous lands cannot be had, but even then one of them 
must contain capital-mansion. Besides this act of exten- 
sion was passed subsequently to this sale. 

5. This view of homestead is “pees by decisions in 
all the other States. 

6. Case shows property is worth at least $4,000. Take 
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out $1,000 as homestead, and enough is still left to pay 
plaintiff his bid, $2,000, and interest. 

7. Wife should be a party to any proceeding to eject her 
from homestead, especially since she cannot now claim 
dower. Bunting v. Foy, 66 N. C. Rep. 198. 


Coningland, and Batchelor, Edwards & Batchelor, contra. 


Ropman, J. The defendant, Cotton, owned two pieces of 
land four miles apart, the one called the Mansion, on which 
he resided, and which is claimed in this action, and the 
other called the Swamp Place. Both were sold under exe- 
cution on 6th March, 1869. The plaintiffs purchased the 
Mansion. The defendant claims a homestead in it. 

On the 2d March, 1869, defendant proceeding under the 
Act of 22d Angust, 1868, then in force, (Acts 1868, ch. 43,) 
applied to a Justice to have his homestead laid off in the 
Swamp Place, which was done, the return of the freeholders 
being dated 4th March. It does not appear when the return 
was registered. 

The grounds on which the defendant now claims a home- 
stead in the Mansion, as we understand them, are: 

1. That as the law then stood under the Constitution and 
Act of 1868, he was obliged to take his homestead in the 
land on which he resided, and any proceeding to have it 
laid off elsewhere was void, at least unless his wife joined 
in the application. 

2. That as the sheriff conveyed by his deed to the pur- 
chaser of the Swamp Place the whole estate of the defen- 
dant without an express exception of the homestead, the 
defendant was not allowed a homestead in that place. 

Jt may be inferred from the language of the Constitution 
that its framers supposed that the debtor would take his 
homestead in the dwelling whieh-he inhabited and the sur- 
rounding lands. But his choice is not positively restricted 
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to that, nor to contiguous lands. It might frequently hap- 
pen that if so restricted, a debtor might not be able to get a 
homestead of the permitted value, when by taking lands — 
not contiguous to his dwelling he could doso. Wasa debtor 
to be restrained and maimed in his homestead, and the in- 
tention of the Constitution defeated by an accident of that 
sort? ‘The lands although not contiguous might be very 
near, and the clear intention of the Constitution was to ex- 
empt a certain value. What difference could it make to a 
creditor whether the assignment were in one place or an- 
other, so that the value of the exemption was not increased? 
The Legislature following out the Constitutional intent, and 
regarding the value of the exemption as the only thing 
material, soon removed all doubt by enacting that a home- 
stead might be assigned in tracts not contiguous. As soon 
as it was established that a man owning a dwelling worth 
$500 could take take that, and also land elsewhere worth 
$500 for his homestead, it became evident that no reason of 
justice or convenience prohibited him from taking his 
homestead to its full value in the latter place and giving 
up the former to his creditors if he so selected. It is true 
the homestead in this case was assigned before this power 
was expressly established by legislation; but it existed 
under the Constitution and the Act of 1868, at least to the 
effect that the assignment of a homestead in a place other 
than the residence, at the request of the debtor. was. not 
void as to him. In this case the defendant received. his 
homestead in the Swamp Place; that the ‘sheriff did not 
refer to it and exclude it from his deed, was not material. 
A sheriff’s deed passes only what he may lawfully sell. If, 
upon the compromise with the purchaser afterwards, the 
defendant did not obtain the full value of his homestead 
right it was his own folly. It is to be presumed. that: he 
did. By so receiving it and by his representations to the 
plaintiff when he purchased the land now sued for, the de- 
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fendant is estopped from claiming a homestead in this land.. 
If taking a homestead in the Swamp Place was illegal in 
the sense of being unauthorized, the defendant cannot avail 
himself of his own illegal act to obtain two homesteads, as: 
in effect he would if he could defeat the plaintifi’s action. 
Neither is it material that the wife of defendant did not by 
deed assent to his receiving a homestead in the Swamp: 
Place. Sec. 8, art. 10 of Constitution applies only to a con- 
veyance of the homestead after it has been laid off. 


PER CURIAM. Judgment affirmed. 


BEADY A. GREEN and J. B. GREEN v, GEORGE J. GREEN. 


The misjoinder of unnecessary parties, either as plaintiffs or defendants, ls mere: 
surplusage, and under the liberal system of pleading introduced by our Code 
of Civil Procedure, is not a fatal objection. 


A reference made by the Court to take an account to be used in an action pend-. 
ing before it, is not such a reference as can be ended at the election of either 
party, upon the notice prescribed in the Code of Civil Procedure, sec. 247, 


( Maxwell v. Maxwell, 67 N.C. Rep. 383, cited and approved.) 


CIvIL ACTION for the recovery of real property, tried before: 
Buxton, J., at Spring Term, 1873, of Unton Superior Court. 

The action was originally brought by one Tilmon Green, 
to Fall Term, 1869. He having died, the present plaintiffs, | 
B. A. and J. B. Green, devisees under his will, come into 
Court, and make themselves parties plaintiff. 

One of the defenses set up in the answer being of an 
equitable character, in order to ascertain the amount for 
which the land was bound, at Fall Term, 1870, a reference 
was ordered by the Court to the Clerk and S. H. Walkup, 
Esq., to take an account in the cause. This was done and a. 
report made, which at Spring Term, 1871, was re-referred 
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The parties were notified to attend on the 15th of August, 
1872, before the referees for the purpose of taking the account, 
but the defendant not appearing, (having been notified by 
the wrong name) a postponement was had until the 10th of 
September, 1872, and the parties were again notified. On 
the 2nd of September, the following written notice was served . 
by the defendant on the plaintiffs. After stating the case, 
“the referees, S. H. Walkup and G. W. Flow, heretofore 
appointed in said action, having failed to make their report 
within the time prescribed by law, you are hereby notified, 
that I, elect to end said reference, and desire to proceed as 
though no reference had been ordered. 

August 31st, 1872. (Signed) G.J. GREEN.” 

The parties being present before the referees on the 10th 
of September, 1872, the counsel for the defendant produced 
before the referees the foregoing notice duly served upon the 
plaintiffs, and objected to any further proceeding under the 
reference, on the ground that the reference was terminated 
by service of the notice in accordance with C. C. P., sec. 247, 
chap. 5, title 10, the referees having failed to make their 
report within sixty days. 

The objection was overruled, and the referees proceed to 
take the account. Defendants excepted, and entered their 
protest in tle proceedings. - 

The referees reported to Fall Term, 1872, at which term 
the defendants was allowed until the ist of Febuary, 1879, 
to file exceptions. At Spring Term, 1878, no exceptions 
being filed, and the Court refusing to grant further time for 
that purpose, the plaintiffs moved for a confirmation of the 
report; whereupon, the defendant renewed the motion made 
before the referees to set aside the report for the reason ap- 
parent on its face, to-wit : the reference had ended upon the 
receipt of the notice alluded to. His Honor being of 
opinion, that the provision of sec. 247, C. C. P., were not 
applicable to a reference to state an account, declined to set 
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confirm the same. From which judgment the defendant 
appealed. 
Upon the argument, a misjoinder of parties plaintiff was 
relied to defeat the action. His Honor below was against 
the defendant on this point. 


Bailey, for appellant, submitted : 


When the case was first constituted in Court, Tilmon 
Green being plaintiff, the defendant’s answer and the reply 
raised an issue on the defendant's title; but when Tilmon 
Greene died and the present plaintiffs came into Court as 
such, the defendant filed a supplemental answer denying 
their title. This, I submit, had the effect to shift the issue 
from the defendant’s title to that of the present plaintiffs. 

This being so, a reference was erroneous, and the tran- 
script shows a re-reference after the present plaintiffs became 
such of record. 

This was not a reference by consent, such a reference must 
be only upon the writen consent of the parties; nor is the 
present issue made by the substituted supplemental answer 
the subject of reference under the Code, sec. 245. The 
defendant’s notice to elect to end the reference was brought 
to the attention of the Court, but while that may not have 
been the proper remedy, and it is not insisted that it was, 
it appears from the case that the defendant moved to set 
aside the report—such is the motion, and if a proper one 
should be allowed, though based on a wrong reason. 

If the Court had no power, as it is submitted it had not 
to refer the case after B. A. and J. B. Green became plaintiffs, 
then it ought at the earliest moment to have arrested its 
steps and granted the motion to set aside the report. For 
though, coram non, yet it is error to confuse a litigation in 
this way, according to the reasoning deducible from Dulin 
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v. Howard, 66 N. C. Rep. 433. How far the rights of 
litigants may become confused and entangled by encumber- 
ing the record with reports and confirmations thereof which 
the Court had no right to receive or make, it is impossible to . 
conjecture. 

But it is the expressed policy of the ie as shown by the 
adoption of the Code system to simplify procedure and dis- 
embarrass litigation from all entangling matter. 

By the supplemental answer the title of the present plain- 
tiffs is denied—it being alleged that they are only remain- 
dermen—devisees in remainder. No issue is formally 
framed, but being an affirmation of title on one side in them, 
and denied on the other; it is like confession of lease entry 
and ouster, and plea of not guilty in the old action of eject- 
ment. No account was or could be in legal contemplation 
needed, the ordering it was error, the reception of the report 
and its confirmation error also; the record does not show, but 
it is inferrible fairly that the report was in favor of the 
plaintiffs. | 

As the point made is the same according to the view taken 
below or in this Court, we submit that the appellant should 
have any benefit legally derivable therefrom. 


Wilson, contra. 


_ Pearson, C.J. We can see no error upon the point in 
respect to the misjoinder of parties plaintiffs urged in the 
argument, for the facts are not found, and the defendant 
must be taken to have waived by asking for time to except, 
&ec.; this was the view which his Honor took it, and in this 
we concur... 

. By the argument before us this question was suggested for 
consideration. Under the C. ©. P., is a misjoinder, (that is 
making too many parties plaintiffs,) a fatal . objection ? 
We are inclined to the opinion that under the very liberal 
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system of pleading introduced by C.C. P., the fact of un- 
necessary parties, either plaintiffs or defendants, 1s not a 
fatal objection. : 

As to the unnecessary parties made plaintiffs, it is their 
own concern, to be made liable for costs; as to the unnec- 
essary parties made defendants, they are allowed to disclaim 
and have Judgment for costs. By unnecessary parties, de- 
fendant is meant parties against whom the plaintiff 1s not 
by his own showing entitled to any decree, judgment or 
order. For illustration, take our case, (as we conjecture the 
fact to be,) an action for the recovery of land by Tilmon 
Green v. George Green. The defendant relies upon an equit- 
able defense, to-wit: that he is entitled to the land on pay- 
ing certain amounts paid by one Long, under whom the 
plaintiff derives title with notice of the defendant’s equity» 
which is admitted and a reference ordered by the Court to 
fix the amount remaining unsatisfied; pending the pro- 
ceeding Tilmon Green dies, and B. A. Green and G. B. 
Green are made party plaintiffs and carry on the action. 
Now what difference can it make, that instead of B. A. 
Green and J. B. Green being entitled to the land as devi- 
sees, taking the land as tenants in common, the former is 
tenant for life and the latter is entitled to the remainder in 
fee? There is no harm done by joining the remainderman 
as plaintiff, like the case where the seller and the purchaser 
of a note, there being no endorsement, are both plaintiffs— 
the joinder is unnecessary, but what harm can it do? So 
in regard to unnecessary parties defendant, for under the 
C.C.P., the complaint and answer set out all of the facts, and 
under a special plea, “former judgment for the same cause 
of action between the same parties,” all of the facts ‘appear 
by the pleadings, and the joinder of unnecessary parties 
will be surplusage. a | | 7 

C. C. P., sec. 95: “A defect of parties plaintiff or de- 
fendant is ground of demurrer,” but too many parties 
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is surplusage only, cured as above indicated by Judgment 
for costs or disclaimer. A misjoinder of one who isa nec- 
essary party is fatal, for he will not be bound by the judg- 
ment, this effects the merits; a misjoinder of one who is. 
not a necessary party is surplusage. 

Upon the point as to the right of the defendant to putan 
end to the order of reference, we concur with his Honor. 
On the facts set out in the replication it only remained to 
ascertain by an account how the balance stood, and the 
reference was ordered by the Court to settle the details, and 
was in no sense a reference of the case by consent of parties.. 
See Maxwell v. Maxwell, 67 N. C. Rep. 383. 

Affirmed. 

After this case was argued and decided and an opinion 
written, Mr. Bailey obtained leave to file a brief as attorney 
for defendant. 

This Court is willing at all times before the opinion is 
filed, to avail itself of the aid of the members of the bar in 
“the search after truth,” by briefs filed presenting a new 
view based on the facts of the case, or a reference to addi- 
tional authorities, directly in point. 

‘Upon a re-perusal of the record, we find that the ingenious. 
argument: of Mr. Bailey has no foundation of fact to, rest 
on. He says, by the supplemental answer, it is alleged that. 
“the plaintiffs are only remainder men, devisees in remain- 
der.” The record shows the fact to be that the supplemental 
answer says that there is a misjoinder of parties plaintiff, 
“that John B. Green who has been made a party plaintiff, 
with Beady B. Green, has only a claim in remainder, and 
is not entitled to the present possession according to the 
rights set up by the plaintiffs;” here isan admission that 
Beady B. Green is entitled to a present estate according to. 
to the rights set up by the plaintiffs, and the objection is 
that the remainddr man, John B. Greén, ought-not to have 
been made.a.party which has been already disposed of. 
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We take this notice of the brief of Mr. Bailey out of re- 
spect for the learned counsel and with the hope that it will 
be an admonition to counsel, not to allow their professional 
zeal to result in overlooking the facts of the case in order 
to present “a nice point of law.” 


Per Curiam. Judgment affirmed. 


BE. J. LILLY v. THE BOARD OF COMMISSIONERS OF CUMBERLAND 
. COUNTY. 


Money deposited in banks loses its distinct character as money,and becomes 
a debt due to the depositor from the bank, and as such, is a proper subject 
for taxation. 


Solvent credits are property, and like other property are liable to taxation un- 
der our Revenue law. Nor does it make any difference if such credits were 
derived from the trade of a merchant in the usual course of a business, also 
taxed. 


ARGUENDO: The State, until forbidden by Congress, has the power to tax Na- 
tional Bank bills. 


Petition to the Board of Commissioners of CUMBERLAND 
county to reform the tax lists, heard by Burton, J., at Cham- 
bers, June, 1878, in the town of Fayetteville, upon the fol- 
lowing CASE AGREED: 

I. On the day of April, 1873, the plaintiff in giving 
in his list of taxables to the list-takers for Cross Creek 
Township, in said county, was required by them to list his 
money on hand the 1st day of April, 1873, and also his sol- 
vent credits, being debts due and owing to the plaintiff. 

II: The tax lists, as made out by the list-takers for Cross 
Creek Township, was returned to the defendants, the Board 
of Commissioners:of Cumberland county, -who by their ad- 
vertisement, appointed the..2ist day of. May, 18738, for the 
hearing before them of complaints of the action. of the list- 
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takers; at which time the plaintiff appeared and complained 
that he had been charged with a tax upon his money on 
hand and on his solvent credits, and prayed the defendants 
to correct the said list by striking therefrom the tax upon 
these subjects. This the defendants.refused, and the pian 
tiff appealed to the Superior Court. 

III. The money on hand listed by the plaintiff, is money 
_ deposited in bank, consisting of National Bank notes, and 
United States Treasury notes, which were received by him 
in the usual course of his business, and the solvent credits 
listed are notes and accounts owing to him by his custom- 
ers—the defendant being a wholesale and retail merchant 
doing busincss in Fayetteville. 

IV. That the business of the defendant is taxed by the 
laws of North Carolina, and the said money and notes are 
the direct proceeds of such taxed Se 

The parties claim as follows: 

I. The plaintiff insists that his money on hand and sol- 
vent credits are not subject to taxation under the Constitu- 
tion and Laws of North Carolina, and the Constitution and 
Laws of the United States. 

IT.. The defendants claim that these subjects of taxation 
are especially enumerated and defined in the Constitution 
and Laws of North Carolina, and that they are bound to 
impose the tax provided by law on these subjects. 

The parties, plaintiffs and defendants, agree upon the 
foregoing ‘case.and submit the same to the Hon. R. P. 
Buxton, Judge, &c., to determine the following questions: 

1.. Whether: money on hand and solvent credits are sub- 
ject to taxation by the Constitution and Laws of North Car- 
olina and the Constitution and Laws of the United States. 

2. Whether money on hand and solvent credits, which 
are the proceeds of a business taxed by the laws of the 
State of North Carolina, are proper subjects of taxation un- 
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der the laws of North Carolina and the Constitution and | 
Laws of the United States. 

It was admitted that the money before designated was a 
general deposit in bank. 

After argument, his Honor delivered his opinion as fol- 
lows: 

“T think it may be soneliona settled by the Supreme 
Court of the United States, in the case cited for the plain- 
tiff, Bank v. Supervisors, 7 Wallace 26, and Veazie Bank v. 
Fennel, 8 Wallace 533, that United States Treasury notes 
and National Bank notes are exempt from State taxation, 
upon grounds of public policy, appertaining to the general 
government. So far as the case in hand is concerned, there 
seems to arise two questions necessary to be determined be- 
fore it can be satisfactorily decided. 

1. Do United States Treasury notes and National Bank 
notes after they are deposited by the owner to his credit. in 
a bank continue to be the money of the depositor or the 
bank? If they continue to be the money of the depositor, 
then they continne to be the evidence of debt due from the 
Government to the depositor, and according to the above 
recited case he is not to be taken on their account. If, how- 
ever, they become the money of the bank then the Govern- 
ment no longer owes the depositor, but owes the bank, and 
the bank owes the depositor. In other words the depositor 
becomes the holder of a “solvent credit,” not upon the gov- 
ernment, but.upon the bank. The question of Government 
policy becomes eliminated from the case as a, difficulty in 
the way of the taxing power of the State, and the ae 
ing question would be, 

2. Are solvent credits between citizens taxable by the 
State? 

The first question relating to the nature ina character of 
deposits in bank is incidentally touched upon in the case of 
Planters Bank of Tennessee v. Union Bank of Louisiana, 
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decided at the last term of the Supreme Court of the United 
States, in which case the following language occurs: (I quote 
from the case as reported in the Raleigh News, 3d June, 
1873.) Generally a bank becomes a debtor to its depositor 
by its receipt of money deposited by him, and money paid 
into bank ceases to be the money of the depositor and be- 
comes the money of the bank, which it may use by return- 
ing an equivalent when demanded, by paying a similar 
sum to that deposited. A collecting bank is the debtor of 
the depositor, and is under obligation to pay on demand, 
not the identical money received, but some equal in legal 
value. But this is the rule where money has been deposited 
and where there has been no contract or understanding 
that a different rule shall prevail. 

This passage I consider decisive of the question relating 
to the nature and character of deposits in bank, so far as 
deposits of a general nature as distinguished from special 
deposits are concerned. In the absence of a statement to 
the contrary, I consider the deposits referred to in the “case 
agreed,” to be general deposits subject to check. We have 
the case of an individual owning “solvent credits” on a 
bank. This brings me to the consideration of the second 
question : 

2. Can the State of North Carolina tax solvent credits 
between individuals? 

In the case of the State v. Bell, Phill. 76, and the cases 
therein cited, the general subject of State taxation, its nature, 
and the extent of its power, is discussed. “The taxing power 
is one of the highest and most important attributes of 
sovereignty. It is essential to the establishment and con- 
tinued existence of the government.” To the same effect 
speak the Supreme Court of the United States in Nathan v. 
The State of Louisiana, How. 78: “The%taxing power of a 
State is one of its attributes of sovereignity, and when there 
has been no compact with the Federal Government, or ces- 
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sion of jurisdiction for the purposes specified. in the Consti- 
tution, this power reaches all the property and business 
within the State, which are not properly the means of the 
general government, and as laid down by: this Court, it may 
be exercised at the discretion of the State.” It is suggested 
that this general power of taxation on the part of the State, 
is further limited. by a clause of the Federal Constitution, 
Art. 1, sec. 10: “No State shall pass any law impairing the 
obligation of contracts ;” and it is urged that the taxation by 
a State of a “ credit,” has the effect of impairing the obliga- 
tion of a contract, and has been so decided recently by the 
United States Supreme Court. The case alluded to is pro- | 
bably Walker v.. Whitehead, not yet reported. I have not 
seen the case referred to, only a very brief, and I must think 
a yery inaccurate newspaper abstract of it. 

The abstract is as follows: “No. 123, Walker v. Whitehead, 
Error—to the Supreme Court of Georgia. This was an ac- 
tion on a promissory note, and it was dismissed because it 
did not appear that certain taxes (chargeable on all debts) 
had not been paid on the debt. This Court reversed the 
judgment, holding that the act imposing taxes on debts by 
the State is unconstitutional, as impairing the obligation of 
contracts. Mr. Justice Swayne delivered the opinion,” &e. 
A distinguished legal friend, Chairman of the Judiciary 
Committee, who is well up with the current literature of the 
profession, whom I have consulted about this matter, has 
kindly furnished me with his views. He says: ‘The Leg- 
islature of Georgia in 1868, with. the view of embarrassing 
the collection of ante bellum, or old debts -(so.called,) passed. 
a law imposing a taxon all. such debts, and required the 
holders of all such claims, before they could sustain: an.ac- 
tion thereon, to exhibit i in Court the receipt of-the: proper 
fiscal officer for the amount of the-tax. . This legislation was 
of a piece with the Stay laws of that State,-and in pari ma- 
turia with their, homestead. recently rent in twain by-the 
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Supreme C Court of the United States. A case -was taken to 
the United States Court involving the right of the State to 
tax credits in this way.- Shall the rights of parties be de- 
feated by such discrimination? The Supreme Court held that 
such legislation was unconstitutional; not as I understand, 
because the State taxes solvent setodite: but because of the 
discrimination and the obvious purpose to defeat the holders 
of such obligations. You remember our Legislature, about 
1869, did the same thing, and you ruled against it without 
hesitation and without supposing that you thus exhausted 
the power to tax solvent credits. 

In the absence of the case of Walker v. Whitehead, above 
referred to, I accept my learned friend’s statement as a sat- 
isfactory explanation of the grounds upon which that case 
rests; and I am of opinion that it does not militate against 
the right of a State to tax solvent credits in a legitimate . 
way. | 

According to the case agreed, the plaintiff, under my con- 
struction, had no money on hand, being all deposited to his 
credit in bank. It constituted a “solvent credit,” and I hold 
and so decide that it was taxable, and that the Commission~ 
ers of Cumberland county did right to reject the application. 

The further ground stated in the case agreed, why the 
money on hand and solvent credits should not be taxed be- 
cause derived from a business already taxed was not ar- 
gued before me, and as I suppose was thrown in as make- 
weight. The proceeds of the plaintiff’s business were con- 
verted into a new form, and I think were as much taxable 
under the form of solvent credits as they would have heen 
had they been converted into a house and lot. 

It is adjudged by the Court that the proceedings be dis- 
missed at the costs of the plaintiff. 

From this.judgment the plaintiffs. sppealed. 


Fuller & Ashe.and B, Fuller, for appellant. 
20 
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I. Art. 5, sec. 8, Constitution of North Carolina, directs 

that laws be passed taxing by uniform rule all moneys, 
credits, &c. If we admit that United States securities, Na- 
tional Bank bills and national currency are non-taxable, 
then by this case it appears that plaintiff had none, but in 
lieu thereof had money deposited in bank. This wasa debt 
due plaintiff from the bank and was a solvent credit which 
is taxable. Planters’ National Bank of Tennessee v. Union 
Bank of Louisiana, decided ‘at last term of Supreme Court 
of United States. 
II. If the taxation of solvent credits impairs the obliga- 
tion of contracts, which we deny, then it is not suggested 
in the ease that this deposit was made before the adoption 
of our present Constitution, and certainly this taxation 
would not impair the obligation of any contract entered into 
since the adoption of the present Constitution of N orth Car- 
olina. 

Ill. Indeed since the laws of 1848-9, title Revenue, laws 

have always been in existence in effect taxing solvent 
credits. 
IV. As to the money being the proceeds of a taxed’ busi- 
ness. There is nothing in the law or in the Constitution to 
prevent the taxation of a solvent credit arising from a taxed 
business. Suppose it had been invested in other personal 
or real property? This is not an income tax. 


ReapDek, J. The points intended to be presented in this 
case are: 

1. As to the power of the State to tax United States Treas- 
ury notes and National Bank bills. 

2. As to the power of the State to tax solvent credits. 

3. As to the liability to taxation under the present State 
Revenue Law of solvent credits; the consideration for which 
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were sales of goods by a merchant whose business is taxed. 

This last point though presented by the record, his Honor 
says was not argued before him, and he considered it as free 
from doubt that such credits are liable to taxation, and we 
agree with him. 

The second point as to the power of the State to tax sol- 
vent credits, we have no doubt. <A credit is property; and 
as such, liable to taxation like other property, We are un- 
able to appreciate the argument that a tax of credits “im- 
pairs the obligations of contracts.” The obligation of a 
contract is the duty of its performance by the debtor; and 
a tax upon the creditor does not enable the debtor to avoid 
or disable him from performing it. It is true it makes a 
credit less valuable to tax it; but the same is true of any 
other property. 

The first was treated as the main point in the case. And 
it is the same point as in the case Ruffin v. Commissioners of 
Orange, at this term ; where we consider it more at large. 

We agree with his Honor in the conclusion at which he 
arrived; and we agree with him in his reasons for his con- 
clusion, except that we are inclined to think that the State 
may tax National Bank bills until Congress forbids them to 
be taxed. His Honor’s views are very well stated in the 
record, and we adopt them as our own, with the qualifica- 
tion stated. 

_ There is no error. 


Per Curiam. Judgment affirmed. 
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ALFRED DOCKERY v. R. 8, FRENCH, Trustee, JOSEPH THOMPAON, T. J. 
MORRISEY and others, 
An order restraining the sale of certain premises, to which the plaintiff claims 


title, will be continued tothe final hearing, and the plaintiff's right pro- 
tected, if the complaint and affidavits disclose merits on his part. 


OIviL ACTION and motion for an injunctien, heard before 
Russell, J, at the Spring Term, 1873, of the ‘Superior Court 
of Ropzson county. 

On the 16th January, 1873, the plaintiff issued summons 
to the defendants, French, lhompson and Morrisey, at the 
same time filing his complaint, in which he alleged that :in 
March, 1859, the defendant, Morrisey, executed to the de- 
fendant, French, a deed of trust, conveying certain ‘lands. 
and slaves for the purpose of securing a debt dué Thomp- 
son.as guardian, and of securing him on atcount of his 
suretyship for Morrisey on a note due ne Bank ee Fayette- 
ville. 

That Morrisey was permitted to remain in possession of 
the land until he sold it tothe plaintiff, and of the slaves 
until they were emancipated. 

That Morrisey in February, 1864, paid off and discharged 
in full the debts secured by said deed of trust, and that the 
defendant, Thompson, surrendered to him the notes, the 
evidences of the debts, receipting in full on the deed for all 
claims secured in it, and declaring the deed to be satisfied 
so far as he was concerned. 

That in. November, 1870, the defendant, Morrisey, being 
in full possession of the land, sold the same to the pene 
for a valuable consideration. | 

That the trustee refuses to convey the legal estate, and 
has advertised to sell the land. 

Plaintiff prays that the trustee may be compelled to con- 
vey to him the legal title, and that he be restrained from 
‘selling, ce. 
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At the Special (January) Term, 1873, of Robeson Superior 
Court, his Honor, Judge Buxton, made an order in the 
cause restraining the trustee from selling, and commanding 
him to appear and answer at the term of the Court begin- 
ning in February. 

The defendant, Thompson, in his answer denies the pay- 
ment of the debts secured in the trust, alleging that in 1864 
Morrisey came to his house and paid him Confederate 
money to the amount of about $6,000, and having no legal 
advice he received the same. 

French, the trustee, in his answer sets forth the facts as to 
the trust, contending that the money belonged to the wards 
of Thompson, to-wit: the minor children of Wm. Blount, 
and that he had no right to receive Confederate money in 
payment of a debt due them, and insisting that the plain- 
tiff be held to strict proof in regard to the purchase of the 
land from Morrisey. This defendant also charged that at 
the time of the sale to the plaintiff a suit against Thomp- 
son was pending, brought by his wards, the Blount heirs, 
for the recovery of the identical money loaned Morrisey. 

The plaintiff filed an affidavit,in which is fully set out 
the consideration given for the land. 

The heirs of Wm: Blount, claiming an interest in the 
controversy, were made party defendants, and answered 
substantially setting up the same defense as their co-defen- 
dants. 

His Honor, Judge Russell, upon hearing the cause upon 
the complaint and answers, ordered the injunction or re- 
straining order to be continued until final hearing. 

From this judgment the defendants appealed. 


McLean, with whom were Strange and W. McL. McKay, 
for the appellants, filed the following brief: 


1. When trust property has been improperly disposed of, 
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and is capable of being followed in specie, the party in 
possession with notice, may be compelled to reconvey it. 
If it cannot be followed, or the person in possession cannot 
be made liable to the trust, the trustee will be decreed to 
compensate the cestui que trust by payment of the value of 
the property so lost, &c. Freeman v. Cook, 6 Ired. Eq. 373. 

2. Accepting in payment of a well secured debt of $6,000 
Confederate money in 1864, worth only $300, is an improper 
disposition of trust funds, and the security, to-wit: the land 
conveyed in the deed of trust can be followed. 

3. None of the wards having given their assent to their 
guardian to receive in payment Confederate money in Feb- 
ruary, 1864, worth at the time only $300 for $6,000, the 
amount of their debt, then the debt remains unpaid for the 
whole amount except $300. And according to the terms of 
the trust, the debt remaining unpaid and unsatisfled, it is 
the duty of the trustee to sell the land to satisfy the debt 
secured by the trust. Baird v. Hall, 67 N. C. Rep. 238; 
Emerson v. Mallett, Phil. Eq. 234. | 

4. The Courts of the State will see that a guardian who 
has his wards’ debt secured by land cannot relinquish his 
security to the prejudice of his wards. Singletary v. Whitaker, 
Phil. Eq. 79. 


Fuller & Ashe and B. Fuller, contra, submitted : 


1. The injunction is granted to restrain an act which 
tends to the injury of a party pending the litigation. C.C. 
P., sec. 189. 

2. And it will be granted when the Court sees that it is 
necessary to protect the party during the litigation without 
reference to the ultimate issue of the trial, or the merits of 
the cause, if there be merits or cause of action. That is, if 
there be a controversy between the parties to the action, and 
it appears from the affidavit that it is reasonably necessary 
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for the protection of the rights involved, an injunction will 
be granted. Jarman v. Saunders, 64 N.C. Rep. 369. And 
questions of title will not be tried on affidavits ; nor will the 
merits of the case he heard. If it appears that there is 
something real, substantial in plaintiff’s case, “not mere 
sham,” but “something fit to be considered of,’ the Court 
will not “put an end to the matter” on affidavits, but grant 
an injunction. Hones v. Mauney, 67 N. C. Rep. 218, at end 
of case. | 

Here the plaintiff bought Morrisey’s interest. He is 
entitled to have all he got protected until it is decided 
how much he got by his purchase, and this is a matter of 
proof under all the circumstances surrounding the payment. 
There is no case which decides that a payment of Confede- 
rate money, apart from the circumstances is ipso facto, a 
discharge only for its value. Baird v. Hall, 67 N.C. Rep. 
233. And even if it was a payment pro tanto only, the 
value must be ascertained at the hearing, and in the mean- 
time the plaintiff’s right will be protected. — 

8. But not only so; the plaintiff is entitled against the 
trustee to a conveyance of the legal estate upon the pay- 
ment of the balance of the debt and interest, even if the 
payment relied on was only for its value. And this right 
would be lost by a sale. The Oourt in its decree will give 
him a reasonable time to pay the debt before a sale will Le 
ordered, and the decree cannot be made until the hearing. 
It will not be heard on affidavits. Ward v. Brandt, Phil. 
Eq. 71, is authority for the position that a resulting trust, as 
in that case, and in ours, will be protected by the decree- 
And if a sale should be allowed now, the resulting trust to 
Morrisey, which, at least the plaintiff has, would be greatly 
lessened in value, if not rendered entirely worthless. . 


~Ropman, J. 1st. In this case the plaintiff alleges that he 
has paid the trustee the full amount of the trust debt, and 
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that he has purchased the equity of redemption of the bar- 
gainor, and that he is entitled to have a conveyance of the 
trust estate. 

9d. The plaintiff further alleges that if he has not paid 
the whole of the trust debt, that he at least has paid a por- 
tion thereof, to-wit: the value of the Confederate money at 
the time of its payment. 

The plaintiff further alleges that the cestui que trusts have 
required the trustee to proceed to make sale of the property, 
and that he fears the trustee will make the sale, unless 
restrained by injunction. The defendants deny the pay- 
ment in full, but admit that the plaintiff is entitled to a 
credit for the value of the Confederate money at the time of 
its payment, and that he is entitled to a conveyance of the 
land upon the payment of the balance of the debt secured 
in the deed of trust. 

Upon filing the complaint, the Court granted a restrain- 
ing order; and upon a hearing after notice to the defendant, 
continued the injunction or restraining order until the final 
hearing of the case, and the defendant appealed. 

We think his Honor is fully sustained in his ruling 
by the authorities cited by the learned counsel for the 
plaintiff. 

No harm can result by continuing the order until the 
final hearing of the case; whereas, by permitting a sale great 
mischief might arise to one of the parties should they 
adhere to their present views, and the trust property be 
purchased by a stranger. 

There is no error. This will be certified. 


PER CurrAM. = Judgment affirmed: 
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STATE v, BENJAMIN 8, DAVIS. 


In an indictment for forgery, if it appears that the instrument is kept out of the 
- . possession and knowledge of the jury by the action of the prisoner himself, 
the act is equivalent to the destruction of the instrument. And such de- 
struction is sufficiently alleged, under the circumstances, when it 1s charged 
in the indictment that the prisoner has “disposed of” the instrument. 


Indictment for forging a bond or other instrument, is sustained by proof of the 
forgery of the name of one of the obligors in the bond. 


After declaring himself ready for trial, a prisoner cannot object for want of time 
in which to produce a paper alleged to be in his possession, having had two 
days notice to produce it. 


(State v. Garret, 1 Ired. 27, cited and approved.) 


InprcrmMEnt for forgery tried before Watts, J., at the Spring 
Term, 1873, of NorrHampton Superior Court. 

The prisoner was charged in the idictment with forging 
“ge certain bond and writing obligatory, the words and fig- 
ures of which said forged bond are to the jurors aforesaid 
unknown, the same having been in the possession of the 
said Benjamin 8. Davis,” (the prisoner,) “long before the 
taking of this inquisition, and the same having long before 
the taking of this inquisition, been in some way, to the ju- 
rors unknown, disposed of by the said Benjamin 8S. Davis, 
which said forged bond and writing obligatory was dated at 
‘some date, to the jurors unknown, in the year A. D. 1866, 
promised to pay to Andrew J. Britton the sum of one hun- 
dred dollars, and purported to be signed and sealed by Ben- 
jamin S. Davis, E. C. Davis and J. M. 8S. Rogers, (and the 
same cannot be more fully described for the reason herein- 
before stated,) with intent to defraud the said Andrew J. 
Britton.” Prisoner pleaded: “ not guilty.” | 

At the same term the prisoner was tried, and two days 
before the trial notice to produce the forged instrument was 
served on the prisoner in jail. On the trial the prisoner’s 
éounsel insisted that it was necessary to set forth in the 
indictment a copy of the instrument alleged to be forged, 
in totidem verbis. The Court overruled the objection and 
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the defendant excepted. The counsel for the prisoner asked 
his Honor to charge the jury: 1st. That the jury cannot 
convict the prisoner, because the State has failed to prove 
that J. M.S. Rogers, whose name itis alleged, was forged, 
is identical with the J. M. 8. Rogers who is produced in 
evidence. 

2d. That the jury cannot convict, because the instru- 
ment alleged to be forged has not been produced in eyi- 
dence. 

3d. The bill having charged as a part of the description 
of the instrument alleged to have been forged, that it was 
signed by Benjamin 8. Davis, E. C, Davis and J. M. 8. Ro- 
gers, if the jury are satisfied from the evidence that the in- 
strument was signed B. 8. Davis, and not Benjamin 8. Da- 
vis, it is fatally defective. 

As to the first instruction prayed, his Honor left it as a 
matter of fact to the jury whether or not the J. M.S. Rogers, 
whose name it was alleged was forged, was identical with 
the J. M.S. Rogers who was examined as a witness for the 
State. 

The second instruction was refused upon the ground that 

if the jury believed the evidence the State had accounted 
for the non-production of the instrument of which the for- 
gery was alleged to have been committed. 
_ As to the third instruction, his Honor charged that if the 
jury believed that the note purported to be signed by Benja- 
min §. Davis, the prisoner is not a fatal variance, if the 
evidence left it in doubt, whether the form of his signature 
was Benjamin S. Davis or B. 8. Davis. 

The prisoner was convicted; whereupon his counsel 
Moved for a new trial, which motion was refused. They 
then moved in arrest of judgment, for the reason that the 
indictment should have stated in what respects the instru- 
ment was a forgery, whether it consisted in an alteration of 
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the face, or the falsely forging asignature. Motion refused. 
Judgment, and appeal by prisoner. | 


W. W. Peebles, with whom was Barnes and Batchelor, Ed- 
wards & Batchelor, for the prisoner, submitted : 


It is necessary that the indictment should set forth the 
bond in words and figures. 2 Russell, 359 marginal ; United 
States v. Britton, 2 Mason, 468; Wharton American Crim. 
Law 1470; State v. Twitty, 2 Hawks, 248. 

The exceptions to this rule are where the forged instru- 
ment has been destroyed by the prisoner , or has remained in 
his possession ; and it must appear in the indictment what 
is the cause of the non-description ; 8 Mass. R. 110. 

It not appearing from the face of the bond to be a thing 
prohibited to be forged, the purport must be expressly 
averred : 2 Russell, 362 marginal. 

If the forged bond be in possession of the prisoner, the 
prosecutor cannot give secondary evidence of its contents 
without notice to produce it a reasonable time before the com- 
mencement of the term of trial. Rex v. Hayworth, 19 Eng. 
Com. L. Rep., p. 370, (4 Car. & Payne 254.) In Rex v. Hun- 
ter, 14 Eng. Com. L. Rep. 469, notice to produce the deed 
was given previously to the commencement of the assizes. 
In Lex vy. Hayworth above, it is held to be necessary to be: 
before the commencement of the term. 


Attorney General Hargrove and Coz, and Busbee & Busbee,. 
for the State. 


It is essentially necessary to a complaint for forgery that. 
the instrument should be set forth in words and figures, if 
in the possession of the magistrate or prosecutor. But if 
the instrument has been secreted, detained or destroyed by 
the party charged, it will be sufficient to allege that the 
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instrument was so detained, secreted or destroyed, and 
therefore the tenor and the substance of it cannot be set 
forth in the complaint. Davis, Justice, bottom 238 page. 

In an indictment for murder, though it is required to set 
forth the instrument with which the slaying took place 
when known, yet if unknown and the Grand Jury are pre- 
cluded from ascertaining with greater certainty how it was 
done, may state by means unknown. State v. Webster, 5 Cur- 
ting, 295; State v. Williams, 7 Jones, 446. 

So in forgery this particularity may be dispensed with if 
the instrument is destroyed or in the hands of the prisoner, 
upon the fact appearing in the indictment; and then sub- 
tance need only be given. 1 Bishop Crim. Precedent, 303, 
and cases then cited, and 2 Bishop Crim. Precedent practice, 
387. and 388. For form of indictment see Wharton’s Crim. 
Precedents, 291, and People v. Badgely, 16 Wendell, 53. 

Exceptions to the rule requiring instruments to set forth 
in the indictment is when instrument in hands of prisoner. 
Per. J. Sedgwick, 8 Mass. 110. Peddleton v. Corn, 1 Leigh 
694, 

If any part of a true instrument be altered, may lay it as 
a forgery of the wholeinstrument. 2 Russ on Crim, p. 388; 
2 Easts P. C., p. 978, 986, 988. 

An indictment for forging a bond against one of the 
obligors therein may allege the forgery of the whole instru- 
ment by him. State v. Gardner, 1 Ired. 26. Forgery may 
be generally or specially alleged. State v. Weaver, 13 Ired. 
491. . | | 


RopMAN, J. The defendant moves in arrest of judgment, 
because the instrument alleged to be forged is not set forth 
according to its teriot, and no sufficient reason’ is given for 
the omission. 

The indictment charges that thd defendant forged “a cer- 
¢ain bond and writing obligatory, the words and figures of 
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which said forged bond are to the jurors aforesaid unknown, 
the same having been in the possession of the said Benja- 
min'S. Davis long before the taking of this inquisition, and 
the same long before the taking of this inquisition, been, in: 
some way to the jurors unknown, disposed of by said B. 8. 
Davis, which said forged bond and writing obligatory, was 
dated at some date, to the jurors unknown, in the year A. 
D. 1866, promised to pay to A. J. B., the sum of $100, and 
purported to be signed and sealed by Benjamin 8. Davis, E. 
C. Davis and J. M.S. Rogers (and the same cannot be more 
fully described for the reason hereinbefore stated,) with intent. 
to defraud the said A. J. B.,” &e. 

The law clearly is that the forged instrument must be 
described according to its tenor, or else it must be shown 
that it has been destroyed by the prisoner, or is in his pos 
session and withheld,from the jury,so that the tenor cannot 
be set forth. We think that it is sufficiently averred in 
this case. The words “disposed of” would be ambiguous ; 
but when the indictment proceeds to aver that by reason of 
its having been “disposed of” the same cannot be more 
fully described, it sufficiently avers such a disposition as 
amounts to a destruction within the reason of the rule. If, 
by the action of the prisoner, the instrument is kept out of 
the possession and. knowledge of the jury, that act is equiv- 
alent to its destruction. | 

2. The prisoner moves for a new trial, because the indict- 
ment charges a forgery of the whole instrument, whereas 
the evidence shows a forgery of the name of Rogers alone,. 
while the prisoner’s own signature is of course genuine. 
This objection is answered by the case of State v. Gardner, 1 
Ired. 27, which is in point. 

3. He moves for a new trial on the further ground that 
secondary evidence of the contents of the forged writing 
was admitted, although it was not charged and proved that. 
the same was in his possession, and he had received no suffi- 
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cient notice to produce it. The notice to produce was 
served on the prisoner after the term at which the trial’was, 
had began, when the prisoner was in prison, and some few. 
(say two) days before the trial. The learned counsel cited 
several English cases, in which it is held that such a notice 
is insufficient. Decisions of other States or countries on 
mere matters of practice can have but little weight, unless 
they can be shown to be founded on some general principle 
of justice or convenience. There may be differences in the 
circumstances not apparent to us. There can be no doubt 
that if the prisoner had requested the aid of the Court. in 
sending for the paper, it would have been given to him if 
circumstances did not make it inconvenient or unreasona- 
ble. And if, when called on for trial he had declared that 
the production of the paper was material to his defense, 
and his ability and readiness to produce it within a reason- 
able time, the Court would have postponed the trial. But 
after he declares himself ready for trial, no injustice is done 
him by allowing secondary evidence of a paper which he 
has either destroyed, or having under his control, refuses 
to produce. ‘Tio adopt what seems to be the English prac- 
tice would, under our system of Courts, be extremely incon- 
venient. | 

There is no error. Judgment affirmed, Let this opinion 
be certified. 


Prr CuRIAM. Judgment affirmed. 
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OLLY SPARKS v. SAMUEL B. SPARKS. 


In a petition for divorce, and for alimony pendente lite, it is error in the Court 
below to decide, at the return term, upon matter alleged as a bar to the peti- 
tioner’s right to adecree. And upon the petitioner’s making out @ prima 
jyacie case, she is entitled under the Act of Assembly to alimony pendente 
lite. 


Defendant, in answer to a petition for divorce, relies upon 4 record of a former 
suit between the petitioner and himself, his answerin which suit alleged 
adultery on the part of the petitioner, and in which the jury found that the 
petitioner had been guilty of adultery with J, M., or with ‘‘some one else:”’ 
Held, that such allegation was so indefinite and so vague as to be void and 
of no legal effect. 


Perition for divorce and alimony pendente lite, heard be- 
fore Henry, J., at Spring Term, 1878, of the Superior oe 
of YANCEY county. 

The following facts are agreed, and are all that are perti- 
nent to the point decided at this term: 

The plaintiff filed her complaint, alleging adultery, &c., 
and praying a divorce a vinculo matrimoni, and for alimony 
during the pendency of the suit. At the appearance term, 
the defendant having been served with process, the plaintiff 
moved the Court to allow her alimony pendente lite. There- 
upon the defendant files an affidavit in which he swears 
that the issues now made in this case have been adjudicated 
and decided in a suit tried in McDowell county, in which 
the jury find a verdict in favor of defendant, and offers in 
evidence the transcript of the record of that suit. To this 
evidence plaintiff objected. Objection overruled and evi- 
dence admitted. 

His Honor refused to order alimony pendente lite, and the 
plaintiff appealed. 


Malone, for appellant, submitted : 


1. This case raises the question as to the power and duty 
of the Court in granting alimony pendente lite. 
2. The complaint and affidavit being sufficent upon their 
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face the Court should have granted alimony pendente lite at 
the appearance term, and it is error to consider the merits 
of the defense at the appearance term, and to refuse the al- 
lowance. Tuylor v. Taylor, 1 Jones 5388; Revised Code chap. 
39, sec. 15, Acts of 1871-2 page 839 and 3840 and 341. 

8. The former verdict of the Jury finding most of the. 
material issues against the plaintiff is no bar for the follow- 
ing reasons: first, the complaint alledges acts of adultery 
and general acts of prostitution subsequent to the finding of 
the jury; second,if it should be a bar to a divorce from the 
bonds of matrimony, still the Court should have entertained 
the application for the purposes of alimony, and for such 
other decrees as the equity of the case might warrant. Re- 
vised Code chap. 39; third, the issues were not specific in 
their statements, and therefore void, and have no binding 
validity. Wood v. Wood, 5 Ired. 674; fourth, the verdict of 
the jury is not binding on the power; it only presents facts 
for his adjudication. 

4, A judgment is void when rendered contrary to the 
course of the Court. White v. Albertson, 3 Dev. 341; and 
hence in this case the jury not having found a state of facts 
“ according to the course of the Court ” a judgment thereon 
is void, and may be disregarded by the parties. 

5. The application for alimony is not necessarily a part 
of the action for divorce. Coz v. Coz, 19 Ohio, 546. 

6. The statement of the relation of husband and wife— 
the abandonment of def’t—the condition and title to the 
property, and the support of the child. constitute a case for 
alimony. Acts 1871-72, (Title Marriage.) 


No counsel contra in this Court. 
Peansoy, C.J. ‘Assuming that.in any-ease a plea jm bar 


of an action for divorca,to. wit: “ former judgment againat 
the-petition” put jn.on affidavit, at the appearance term, 
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can be allowed the effect to defeat the petitioner’s applica- 
tion for alimony, pending the action, which we are not pre- 
pared to admit; it cannot be allowed that effect in the pres- 
ent case. The issues in the former case were tried Spring 
Term, 1872, and the petitioner now avers, as new matter, that 
“the defendant is now and has heen hvying with Nancy 
Reston in his house, in open adultery, and they live together 
asman and wife.’ This in despite of “the finding,” makes 
a prima facie case for divorce, and the petitioner was entitled 
to alimony, until she has opportunity to make good her 
allegation of new matter. 

In respect to the issue upon the matter in bar, set out in 
the record of the former proceeding, to wit: theadultery of the 
petitioner, it will be noted that the allegation of this matter, 
which is afterwards converted into a bar of the right to 
divorce, is vague and indefinite, and seems to have been 
made alierndo. 

“This defendant denies the allegation that Mary J., aged 
six years, is the issue of the marriage, but avers that the 
said Mary J. is a bastard; that he is not her father, she be- 
ing born when he had not had intercourse with plaintiff for 
eleven months. 

It will also be noted that the issue submitted to the jury 
as growing out of this allegation is likewise too vague and 
indefinite to be acted on by a Court, or to be allowed the © 
effect of an estoppel of record, and a perpetual bar to any 
relief that the petitioner may ask for. The issue isin these 
words: “4th. Has the plaintiff been guilty of adultery with 
Josiah Moody, or “ any one else?” to which the jury respond 
in the affirmative. Whocan say whether the jury meant to 
find adultery with this Josiah Moody, who is for the first 
time mentioned, or with some one else—thus leaving the 
matter at large, and imposed upon the petitioner the burden 
of explaining every incident of her life from the time of the 
marriage, which was considerable and against the course of 

21 


322 IN THE SUPREME COURT. 


—_— 


JONES v. FORTUNE and another. 


—_—-——— 


the Court, settled by the authorities in divorce cases, cited 
by Mr. Malone in his well considered brief. 

We are of opinion that his Honor erred in deciding upon 
this matter in bar, at the return term, and as the petitioner 
made.a prima facie case, she ought to have allowed alimony 
pendente lite. 

We are also of opinion that the allegation of adultery on 
the part of the petitioner set up in the answer in the first 
proceeding and the issue found thereon, are both so indefi- 
nite and vague as to be void and of no legal effect by way 
of estoppel. 

There is error; order refusing alimony reversed. This 
will be certified. 


Per Curiam. Order reversed, and alimony pendente lite 
allowed. 


JAMES JONES v. MILLY M. FORTUNE and another. 


[In an action for the recovery of possession of land, where the defendants filed 
their affidavitalleging they were unable to give the bond required in ch. 193, 
see, 11, Acts of 1869-’70, and counsel certified that the plaintiff was not en- 
titled to recover: Held, to be error in the Judge below to require the defen- 
dants to give bond before they would be permitted to defend said action. 


(Deat v. Palmer, 68 N.C. Rep. 215, cited and approved.) 


Crvin AcTION tried before Henry, J., at Spring Term, 1873, 
of HENDERSON Superior Court. 

The plaintiff claims a tract of land upon which defen- 
dants reside and also claim to hold as trustee for certain 
children. On the trial below, the defendants filed an affi- 
davit, in which they severally swore that they were unabie 
to give the bond required by law, before they would be al- 
lowed to defend the suit. 
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J.D. Hyman, Esq., an attorney of the Court, also certi- 
fied that in his opinion the plaintiff was not entitled to re- 
cover, and moved that the defendants be allowed to plead 
without giving bond. Motion refused, his Honor ordering 
that defendants be allowed to file a bond within thirty days. 

From this order defendants appealed. 


L. W. Barringer, for appellants, submitted: 


1. His Honor was in error in refusing the motion of the 
defendant to be allowed to defend in ejectment in forma 
pauperis without bond. His ruling is contrary to the statute 
provided for such cases. Acts 1869-70, ch. 193, proviso of 
sec. 4; Deal v. Palmer, 68 N. C. Rep. 215. 

2. The requirement of the statute have been strictly com- 
plied with. The certificate of counsel and the affidavit of 
the defendants were duly made. 

o. His Honor made an “order involving a matter of law” 
contrary to the statute above cited, hence an appeal lies. 

It is not a matter of descretion. C. C. P. sec. 299. 


Fuller & Ashe, contra. 


Reape, J. The Act 1869-70, ch. 193 requires defendant in 
“suits for the recovery of real property or the possession 
thereof,” to give bond for $200 with surety to answer for costs 
and damages, &c., before he shall be permitted to plead, 
answer or demur. But there is a proviso in sec. 4 of said 
Act that if an attorney will certify that plaintiff is not en- 
titled to recover, and the defendant will swear that he is 
unable to give security, then the defendant may plead, &c., 
without bond. - 

In this case there was the necessary certificate of counsel 
and affidavit of defendant, but still his Honor refused to al- 
low the defendant to plead, &c., without bond. In this we 
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think there was error. When the necessary certificate and 
oath are made, the language of the Actis “no defendant 
shall be required to give said bond,” &. Deal v. Palmer, 
68 N. C. Rep. 215. 

Error. 


Per CuRIAM. Order reversed. 


8. P. ©. SHELTON » D, D. DAVIS. 


That there may be some certainty in judicial proceedings, the Supreme Court 
will not for a moment entertain the consideration of a judgment in favor of 
a plaintiff given upon a state of facts not alleged in the complaint, and in- 
consistent therewith, 


(C. C. P., Sees, 128, 129 and 130.) 


CIVIL ACTION, commenced in Jackson county and removed 
to Haywood county, upon affidavit, where it was tried by 
Cannon, J., at Fall Term, 1872. 

His Honor states, that the counsel in the case being un- 
able to agree upon the facts evolved, he adopts the following 
and transmits it as the “ case stated :” 

“The action isin the nature of the old action of assumpszt ; 
the allegations of the complaint are denied by the answer, 
which also contains allegations of new matter. _A reply was 
filed by the plaintiff denying the allegations of new matter 
setup in theanswer. The defendant’s counsel ask the Court 
to charge the jury that if they found from the testimony 
that the defendant did not sell the lands as agent for the 
plaintiff, and that he had renounced his agency, and after- 
wards purchased the lands. for the use of himself and the 

other vendees named in the deed, that unless there was 
-seme note. or memorandum in writing signed by the defen- 
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dant showing some part of the purchase money to be due, 
the plaintiff could not recover, it being contrary to the pro- 
visions of the Statute of Frauds, although the defendant 
might have verbally promised to pay the same. 

His Honor declined so to charge the jury, and added that 
he did not think the pleadings raised that question, as it 
seemed the plaintiff had brought suit for money alleged to 
have been received by the defendant to plaintiff’s use. 
Defendant excepted. 

After the case had been given to the jury and they had 
retired to make up their verdict, they returned into Court, 
and stated they desired to ask a question of one of the wit- 
nesses. The Court remarked that the jury might ask the 
witness anything with regard to what he had stated on his 
examination before. The jury said that the question they 
desired to ask would bring out new matter. The Court, 
upon reflection, allowed the jury to ask the question not- 
withstanding. The question was accordingly asked, which 
brought out new matter, not before spoken of by the witness. 
The defendant objected, and insisted that the jury had no 
right to ask any question of the witness calling out a fact 
not already deposed to, unless by consent of parties. After 
the question had been answered by the witness, the Court, 
upon consideration, excluded the answer to the question 
from the jury, and stated to the jurors that in making up 
their verdict not to consider the answer as part of the évi- 
dence. Verdict for the plaintiff. Rule for a new trial. 
Rule discharged. Appeal by defendant. 


Merrimon, Fuller & Ashe, for appellant. 
Battle & Son, contra. 


1. There appears on the record an objection to the verdict 
as it was at first found, and then to its being amended. We 
think there is no doubt of the power of the Court to have 
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the verdict amended, particularly as it does not appear that 
amendments was made in the absence of the jury. . The 
amendment consisted in nothing but the dividing of 650, 
the number of the acres of land by 4, and getting the re- 
sult $162.50 with interest from a certain time which was. 
mentioned in the verdict. 

2. But if the verdict had remained unamended it would 
have supported the judgment. See Merrimon v. Norton, 67 
N. ©. Rep. 115. | 

3. Neither of the objections appearing on the bill of ex- 
ceptions amount to any thing after,the land had been sold ;, 
the obligation of the agent to pay the price which he had 
got for it to his principal certainly did not require the aid of 
the Statute of Frauds to enforce it. No, authority need be 
cited for this. The cases cited for the defendant fdo not. 
apply. 

4, It was discretionary with the Judge to permit the Jury 
to ask the question which they did, and the exercise of that 
discretion cannot be reviewed in this Court. Parish v. Fite, 
2 Mass. 256 S. C.; 1 Car. Law Rep. 238; Kelly v. Goodbread,. 
N. C. T. R. 28; State v. Rush, 12 Ired. 38. Butif the Judge 
committed a mistake he immediately corrected it. 


Pearson, C.J. Noone can read the record in this case: 
without being painfully impressed with the connection that. 
if it becomes a precedent, there will be an end to all certainty 
in judicial proceedings. The complaint alleges that the. 
defendant, as the agent of plaintiff, sold a tract of land to 
A, Band C, and to the defendant, he taking one-fourth for 
the price of $800, which he received and failed to pay over, 
and demands judgment for $800, minus $325 paid. 

The answer admits that defendant at one time held a power 
of attorney to-sell the land, but avers it was surrendered, 
and afterwards, the plaintiff sold the land to. A, B and Q, 
and the defendant,and executed a deed therefor, reeiting a 
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consideration of $800, the receipt of which sum is acknow!- 
edged in the deed, and goes into an explanation to the effect 
that defendant by joining with A, B and C, effected a sale 
to them and himself at the rate of $1 per acre, received of 
them $327, which he paid to plaintiff, and thereupon plain- 
tiff executed a deed to A, B and Cand the defendant, setting 
out $800 as the consideration, which was done to enable A, 
B and C to resell at an advantage. The answer then avers 
by way of further explanation than when the deed was 
executed the plaintiff and the defendant had a private 
understanding that defendant was to pay nothing, but was 
to reconvey to the plaintiff one-fourth of the land, and was 
to be paid commissions for having effected a sale to A, B 
and © of the other three-fourths. 

The jury on the ruling of his Honor that the alleged 
agreement that defendant was to pay nothing, but was to 
reconvey one-fourth of the land was void under the Statute 
of Frauds, (not being in writing) find that the defendant 
owes the plaintiff twenty-five cents an acre for the land 
conveyed, amounting to $162.40, treating him as a pur- 
chaser with A, B and C at the rate of one dollar per acre. 

So we have a case when the complaint is passed over as 
amounting to nothing, and the plaintiff has Judgment on a 
part of the answer, the other part being held void on the 
Statute of Frauds. 

_ Without this explanation taken from the statement of the 
case, no one could understand how it happened that a 
plaintiff on a demand of judgment against the defendant 
as agent for $800 received by him should have a judgment for 
one-fourth of the value of the land at one dollar per acre. 
Very certainly should the plaintiff bring another action for 
the $800 received by the defendant as his agent; the plea of 
“former judgment for the same cause of action ” would be 
of no avail without a vast deal of explanatory matter: 

- The. very interesting questions agreed at the bar are not 


828 IN THE SUPREME COURT. 


SHELTON v. DAVIS, 


presented by the case, for we have not a vendor who has 
executed a deed, calling upon the vendee for the price, but we 
have a supposed vendee, alleging a private verbal agree- 
ment by which he was to reconvey his part and pay nothing. 

We will not decide whether this case comes under the 
Statute of Frauds, or whether the defendant is not con- 
cluded by the rule, “a man must come into Court with 
clean hands,” for the idea of giving the plaintiff judgment 
upon a state of facts not alleged in the complaint and en- 
tirely inconsistent with it, whatever may be said in regard 
to the progress of the age, and the liberal and enlarged 
views of C. C. P., is a proposition which no member of this 
Court can for a moment entertain. 

The plaintiff before or during the progress of the trial 
ought to have made “issues of fact,” or requested the Judge 
to direct the jury to make a special finding, so as to enable 
him to move to amend the pleading to make it conform to 
the facts found. 

Under C. C. P., secs. 128, 129, 132, a plaintiff may sue for a 
horse and recover a cow (which Blackstone treats as an ab- 
surdity); but in order to this when the variance appears, 
the plaintiff must obtain leave to amend by striking out 
“horse” and inserting “cow,” or else the jury must find the 
facts specially, or the case must be submitted to the jury 
“on issues,” so that the pleading may be amended and be 
made to conform to the facts proved on such terms as the 
Judge may deem proper “unless the amendment effects the 
merits and substantially changes the claim or defense.” 

Should his Honor think it proper to allow the necessary 
amendments so as to let the complaint be for one-fourth of 
the price of the land at one dollar per acre and judgment 
accordingly for $162.40, the case will then be in a condition 
to be brought up to this Court by appeal for a review of the — 
ruling ‘as to the Statute of Frauds, otherwise judgmetit 
must be arrested, and the plaintiff left to bring another 
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action if so advised. The question will then be, can the 
plaintiff have judgment on a part of a verbal agreement, 
and exclude the other part of it? 

Error. | 


PER CURIAM. Judgment reversed. 


N, C. LAND COMPANY v. M. 0. BEATTY and C, 8. BENNETT. 


A plaintiff cannot join in the same complaint, a count (or cause of action) in 
contract, against one of two defendants, with a count (or cause of action) on 
the fraud of both. 


Any number of causes of action belonging to any one of theclasses enumerated 
in sec, 126 of the Code of Civil Procedure, may be united, provided they all 
atfect the parties, but no two belonging to different classes. 


(Chamberlain v. Robertson, 7 Jones 12; Bedsole v. Monroe, 5 Ired. Eq. 318, cited and 
approved.) 


CIVIL ACTION, tried before Albertson, J., at Spring Term, 

1873, of Waxes Superior Court. 
In the complaint it is alleged, 

1. That the plaintiff is a corporation, by virtue of an Act 
of our General Assembly, with its principal office in Raleigh, 
and its business is to buy and sell land, and to sell land for 
others upon commission. 

2. That defendants came to their office in July, 1871, to 
pet the aid of the Company to sell a half interest in certain 
valuable lands in Chatham county, known as the Ore Hill 
Mineral property. 

8. ‘That defendants represented that they had severally 
purchased from one S. H. Wiley one-half each of the said 
lands, but that the defendant, Beatty, had bought Bennett’s 
whare; and now owned. the whole: that Beatty agroed to pay 
plaintiff a commission at the rate of ten per cent. of the 
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price for which a half: should be sold, in case a purchaser 
or purchasers should be found by the aid of the plaintiff or 
its agents, and that Bennett knew of and consented to the 
said contract. | 

4, That plaintiff at much trouble and expense endeavored 
to sell the property as authorized, and that certain persons 
from Canada were induced through the efforts of the Com- 
pany to visit the lands, and finally purchased the half in- 
terest offered for sale, being introduced to defendants in the 
office of the plaintiff. 

5. That such sale was made in August, 1871, at the price 
of $150,000. 

6. That plaintiff under the said contract and in conse- 
quence of the sale, became entitled to the ten per cent. of 
said price, but plaintiff subsequently offered, and is now 
willing to accept $7,500 as full compensation for its services 
under said contract, 5 per cent. being the usual commissions 
upon such sales. 

6. That after the sale, when plaintiff demanded payment 
for its services, the defendants alleged that the interest so 
sold as above stated, belonged to Bennett and not to Beatty, 
which the plaintiff has been informed is true, and now 
Bennett pretends that he is not liable to the plaintiff for 
any amount on account of such services, and both defen- 
dants refuse to pay for the same. 

That in making representations to the sheriffs as to the 
ownership of the said lands, and in procuring the aid of the 
plaintiff in effecting the sale as aforesaid, the defendants 
were guilty of fraud upon the plaintiff, and the plaintiff 
believes they are jointly and severally liable to the plaintiff 
to the amount of the commission charged by virtue of ‘the 
said contract, or as damages for the fraud. © 

Wherefore the plaintiff demands judgment: against the 
defendant for $7,500, and interest from the let of August, 
1871. 
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At Spring Term, 1872, the defendant, Beatty, answered,, 
and denied the material allegations in the plaintifis com- 
plaint; and alleging that no part of his (Beatty’s) interest was 
sold, but the part sold belonged to Bennett. And further, 
that he, Beatty, is informed that the contract of sale made: 
by Bennett has been abandoned. . 

And Bennett at the same term demurs to the complaint 
on the ground: 

1. That several causes of action have been improperly 
united, one being a money demand on a contract stated in 
the complaint between the plaintiff and the defendant,. 
Beatty, to which the defendant, Bennett, was no party as 
appears on the face of the complaint, and a second cause of 
action, a claim to recover damages for a fraud alleged to 
have been committed against the plaintiff by the defendants: 

For a second cause of demurerr: 

That it appears on the face of the complaint that this: 
defendant, Bennett, was not a party to the contract alleged 
in plaintiff’s complaint, and that the interest in the property 
which it is alleged the defendant, Beatty, contracted with 
plaintiff to sell to him, was not sold by plaintiff or other- 
wise. 

His Honor, Judge AvBerrson, at Spring Term, 1873,. 
after argument, overruled the demurrer, and ordered Ben- 
nett to answer before the next term of the Court. 

From this order the defendant, Bennett, appealed. 


Batchelor & Son, for appellant. 
Batile & Son, contra. 


- Ropman, J. The Code of Civil Procedure (sec. 93) ra- 
quires every complaint to contain a statement of a cause of 
action, and each material allegation going to. constitute the 
same, shall. be distinctly numbered. .Several:causes of action 
may be united in the same complaint. (Sec. 126.) (Whag 
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causes of action may be united we will presently consider.) 
But each cause of action must be stated as such, and thus 
separated from every other. (Sec. 126.) If several causes 
of action are improperly united the defendant may demur. 
(Sec. 95.) The defendant demurs upon that ground in this 
case. | 

On examining the complaint we find that it does not 
profess to state more than one cause of action. If in fact 
it states two it would be demurable, because it compounds 
and does not state them separately. But this would go to 
the form ozly, that is, it would be ground for special de- 
murrer only, and as it is not set forth the defendant can 
have no benefit from it. 

‘The first five articles in the complaint allege in substance 
that defendant, Beatty, being (or representing himself to be) 
the owner of certain lands, employed plaintiff to find a 
purchaser for one-half thereof, and in consideration that 
plaintiff would endeavor to do so, agreed to pay plaintiff 
ten per cent. on what he should sell one-half for, and that 
by means of the labors of plaintiff the defendant, Beatty, 
did afterwards sell one-half of said lands for $150,000. 

- The 6th article says “that the plaintiff wnder said contract 
ana in consequence of said sale, became - entitled to a com- 
mission,” «c. 

It is true that plaintiff says that Bennett was present and 
assented to the representations of Beatty, but he nowhere 
says that Bennett promised. 

These articles evidently allege a cause of action in the 
contract made by Beatty. Whether article 6th means to 
allege that plaintiff became entitled to a commission from 
Beatty alone, or from Beatty and Bennett jointly, is left 
vague, and consequently must be taken most strongly 
against the pleader if it will make any- difference. These 
six articles contain a complete statement of s cause of action 
én contract: 1. The contract; 2. The performance of 
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plaintiff’s part ; 3. The breach; 4. The claim of damages.. 
All that follows is superfluous to that cause of action. 

Article 7th, taken in connection with the previous allega-. 
tions, states a cause of action in the false and fraudulent. 
representations of both the defendants, and says “that in 
making representations to the plaintiff as to the ownership 
of said property as aforesaid, and in procuring the aid of 
the plaintiff in effecting the sale of said half interest, the 
defendants were guilty of a fraud upon the plaintiff, and the. 
plaintiff believes they are jointly and severally liable,” &e. 

Whether either of these two causes of action as set forth — 
would be sufficient in form or substance to entitle the plain- 
tiff to a judgment, we are not called on to express any 
opinion and we do not. 

The question before us is, can, the plaintiff join in the 
same complaint a count (or cause of action) in contract 
against one of the defendants, with a count (or cause of 
action) on the fraud of both? 

Prior to the C. C. P. itis clear that at law such a mis- 
joinder was demurrable, 1 Chit. Pl. 331; Chamberlain v. 
Robertson, 7 Jones 12. In equity multifariousness was not. 
allowed in a bill, 1 Dan. Ch. Pr. 384; Boyd v. Hoyt, S. 
Paige 65. Maultifariousness is well defined in Story Eq. PL, 
sec. 271, and in Bedsole v. Monroe, 5 Ired. Eq. 318. By either. 
definition this action would be multifarious. 

But it is contended that the joinder is allowed by sec. 
126,C.C. P. his says “The plaintiff may unite in the 
same complaint several causes of action whether they be 
such as have been heretofore denominated legal or equita- 
ble, or both, where they all arise out of, 

1. The same transaction, or transactions connected with 
the same subject of action. 

2. Contracts express or implied ; or 

8, Injuries with or without force, &c. 
But the causes of action so united must all belong to one. 
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of these classes,and * * * must affect all the parties to 
the action, * * * and must be separately stated.” 

The argument of the plaintiff must be that under the first 
clause he could unite any number of causes of aetion be- 
longing to all of the after enumerated classes, provided only 
they all arose out of the same transaction, or out of distinct 
transactions concerning the same subject of action. 

Tt is easy to see that this construction would produce all 
the inconvenience and confusion which it was the object of 
all the rules regulating the joinder of action to prevent. 

Take an example: A lends a horse to B who sells him to 
C. The sale is one transaction, but it may give rise to sev- 
eral causes of action of different kinds, and between differ- 
ent parties. A may have an action of trover against B or 
C. B may have an action for the price. C may have an 
action for deceit; and if the sale were to C in trust for D, 
he might have an action. If we suppose two transactions 
about the same horse the number of possible actions about 
the same subject becomes much greater. 

It cannot be possible that all these numerous actions be- 
tween different parties, and having no common bearing or 
‘connection except that the subject of all is the same horse, 
can be united. 

It is difficult to give any exact meaning to that clause. 
Perhaps it was not intended to make a distinct class; for it 
is not united, as all the following clauses are, by the con- 
junction “or.” Or, perhaps It is an Imperfect attempt to 
condense the rule of equity by which all persons having 
rights or estates in the same subject matter, (as for example 
devisees, heirs at law, creditors, and a widow, in the estate of 
descendent) may by one proceeding obtain an adjustment 
of all their respective claims. However this may be, the 
cause has no bearing on the present question. These remain 
the classes of contract, injury, &. Any number of causes 
‘of action belonging to any one of these may be united, pro- 
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vided they all affect the parties, but no two belonging to 
different classes. 

Judgment below reversed and demurrer sustained. Action 
remanded to be proceeded in, &c. 

Let this opinion be certified. 


PER CURIAM. Judgment reversed. 


JOHN A, GILMER, Exec’r of J. A. GILMER v. NANCY MoNAIRY. 


In a suit on a bond, alleged to be due the plaintiff's testator, who died in 1863, 
which bond was given in 1858, and was executed at the request of the testa- 
tor, in renewal of an older bond of date some ten years previous, both of 
which bonds, it was claimed by defendant, were given as vouchers or receipts 
for money due her from the estate of her husband, of which the plaintiff's 
testator was executor: Jt was held, that although the defendant could not 
testify directly as to any conversation or understanding she had with the 
plaintiff’s testator at the time of the execution of the first bond, concerning 
its use, it was competent for her to relate that conversation in her evidence 
as to what was said and what took place between herself and the agent of 
said testator at the time of the execution of the other, or second bond—the 
one in suit. 


Direct evidence of a conversation and understanding with the plaintiff’s testa- 
tor is, under section 3438, Code of Civil Procedure, incompetent; a rehearsal 
of that conversation, however, in a conversation with an agent of such tes- 
tator is competent, as a part of the resgeste. 


CIvIL AcTION, tried at Spring Term, 1878, of the Superior 
Court of GurLFoRD county, before his Honor, Tourgee, J. 

Plaintiff declared on a bond for $998.98; given by defen- 
dant to plaintifi’s testator, on 25th January, 1858, due Ist 
March, 1858. 

The defendant in her answer alleged as a defense to the 
action, that the testator of the plaintiff and one Hunt were 
executors of the will of James McNairy, deceased, her late 
husband, whose estate she averred was large, and of which 
she was entitled as one of the distributees. That the bond 
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sued on was given for the aggregate of the principal and 
interest of a bond given by her to the testator of the plain- 
tiff, some ten years before that, for money paid ‘her by Mr. 
Gilmer, the said testator, in part of her distributive share in 
the estate, and was intended only as a receipt or voucher 
on the final settlement. 

It was admitted on the trial that James McNairy died in 
Guilford county, in 1840, leaving a last will and testament, 
which was duly admitted to probate, and ihat the said Gil- 
mer and said Hunt qualified as executors thereof. It was 
also admitted that the defendant, the widow of said James 
McNairy, dissented from the said will,and that such dissent 
duly appeared of record. The inventory and account of 
sales returned by McNairy’s executors were also in evidence, 
by which it appeared that the estate coming into the hands 
of the executors in Guilford county, amounted to upwards 
of $8000, and further showing that the widow, the defen- 
dant, had purchased at the sale had by said executors, 
articles to the amount of $490. 

The defendant was herself examined, and proved that the 
bond sued on was given for the aggregate of principal and 
interest of another bond, surrendered to her at the time of 
the execution of the bond in suit, and that this transaction 
of the calculation of the interest on the old bond and the 
execution of the one in suit was had with Charles E. Shober, 
who was the agent of the plaintiff’s testator for that purpose. 

She further stated, the same being objected to by the 
plaintiff, that she had received a letter from Mr. Gilmer 
while he was in Congress, which letter she had lost, direct- 
ing her to go to Shober and renew her bond, and she ac- 
cordingly did so as above stated. 

When she went to Mr. Shober, who had lost his wife only 
a few days before, and who was very much distressed 
thereby, he produced the old bond and began to calculate 
the interest; then she objected to paying the interest on the 
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same for the reason, as stated to him, that the first or old 
bond was taken as a voucher for a portion of her distribu- 
tive share paid her by Mr. Gilmer, and that said bond was 
held by Mr. Gilmer to be used as a receipt or voucher for 
so much of her distributive share in her husband’s estate on 
a final settlement, and was not a debt to Mr. Gilmer. That 
she told Shober that the money she received on the old bond 
was received as a portion of her interest in her husband’s 
estate, and that it was so understood and intended by Mr. 
Gilmer, and that there was still other moneys due her from 
said estate in the hands of Mr. Gilmer. The plaintiff’s ob- 
jection to this testimony was overruled by the Court. It was 
allowed, and the plaintiff excepted. 

The defendant further testified that Shober admitted that 
there was more money due her, and told her that suit was 
pending in Tennessee to recover for the estate other moneys 
still, and that Gov. Brown: was counsel for the executors in 
Tennessee, and requested her to execute the bond with the 
interest included, as her money, he stated, was drawing 
interest, and it would all be the same to her. ‘Thatshe could 
use this bond—the bond in suit—as a voucher or receipt on 
the final settlement; that it was upon this understanding 
and assurance that she executed the bond now in suit, and 
that she stated to Shober, in the course of the conversation. 
in regard to the execution of the bond, that the amount ex- 
pressed in the old bond, which was about $600, was all she 
had ever received from the estate of her late husband. She 
further stated that she never had received any money from 
the other executor, Hunt. 

The plaintiff objected to the witness giving the conversa- 
tion between herself and Shober at the time of the execu- 
tion of the bond sued on upon, the same principle which 
would exclude evidence of any transaction or communica- 
tion between the witness and Mr. Gilmer, the plaintiff’s 

22 
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testator. The objection was overruled and the plaintiff 
excepted. 

On her cross-examination the defendant proved that the 
testator of the plaintiff and the said Hunt qualified as exee- 
— tutors to the will of her husband in 1840, and that before 
the bond sued on in this action was executed all the other 
distribttees, nine in number, had received their respective 
shares of the estate, and had removed; that Hunt the co- 
executor had also removed from the State and that he is 
still alive; that she had always resided in Guilford county, 
in which county the plaintiff’s testator resided; that she 
had never sued for her distributive share, and had not de- 
manded any account or settlement with Mr. Gilmer after 
the date of the bond sued upon, up to Mr. G’s death, which 
took place in 1868. 

The defendant also proved by Milton Hunt, co-executor 
of her said husband with plaintiff’s testator, that the said tes- 
tator, Mr. Gilmer, had received some $18,000 from Tennes- 
see belonging to the estate of her said husband, at different 
times, from 1841 to 1848; that Mr. Gilmer had told him 
(the witness) so, himself; that he (Hunt) had remoyed from 
this State In the Spring of 1848, and has no knowledge as 
to how the estate of their testator was administered by his 
co-executor. ‘T’his witness in his deposition, in answer to 
questions as to how the estate was distributed and by whom, 
further testified that he did not recollect how the distribu- 
tion was made, but that it was made by Mr, Gilmer; he does 
not know that the defendant ever received any part of her 
distributive share of the estate from Mr. Gilmer; that he, 
himself, never paid her anything to his recollection, having 
no receipts or vouchers showing such payment; that there 
were ten distributees, including the defendant, and he does 
not know the amount received by any of them, there never 
being any final settlement of the estate to his knowledge. 

On cross-examination by plaintiff, this witness (Hunt) 
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‘testified that some time between 1850 and 1860, Mr. Gilmer, 

his co-executor, caused a suit to be brought in the State of 
Tennessee against the estate of the late Judge McNairy, 
which brought about a settlement in that State from which 
B. Y. McNairy, P. J. McNairy, J. C. McNairy, William Mce- 
Nairy and the witness’ wife, Mary J. Hunt, who were dis- 
tributees of the said James McNairy, received $400 apiece. 

In answer the plaintiff introduced Charles E. Shober, who 
testified that he was an agent of Mr. Gilmer, plaintiff’s tes- 
tator, at the time he took the bond, the subject of the suit, 
and that he took said bond as such agent. That the defen- 
dant came to his house in Greensboro, and that the bond 
was taken at his house; that as to the particulars of the 
transaction he has no distinct recollection. That the bond 
in suit is the aggregate amount of another bond (principal 
and interest) surrendered to the defendant on the day of the 
date thereof, that he did not know what the first bond was 
for, nor with what intent executed, and does not remember 
the particulars of the conversation of the defendant and 
himself at the time the bond was executed. 

The plaintiff asked his Honor to charge the jury that 
the lapse of time under the circumstances in this case de- 
posed to would prevent or defeat a bill in equity for an 
account, and the claim of the defendant as set up in this 
action ; the lapse of time affords the presumption of satisfac- 
tion or abandonment and equally defeats the ascertainment 
and set off of her distribution share. The Court declined 
so to charge, but charged the jury that if they should find 
that the bond sued upon was executed in part of the defen- 
dant’s distributive share, and intended to be used as a 
voucher or receipt on final settlements, they should find for 
the defendant; otherwise for the plaintiff. 

There was a verdict and judgment for defendant. 

. Plaintiff moved for a new trial, for 
Ist. Because of the admission of the declaration of the 
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defendant to Shober, as deposed to by her, as showing for 
what purpose and to what intent the original bond was 
given. | 

2d. Because the Court did not charge as requested as to 
the lapse of time. ; 

od. Because of the charge as given. 

Motion overruled, and appeal by plaintiff. 


Dilliard and Battle & Son, for appellant: 

1. Gilmer being dead, defendant was not competent wit- 
ness to prove under sec. 343 C. C. P., “the transactions” be- 
tween her and Gilmer in relation to execution of the bonds— 
what they were for and how to be used. Whitesides v. 
Green’s Administrator, 64 N. C. Rep. 307; Peoples v. Mazx- 
well, Ibid, 313. 

2. Shober’s agency to take the bond sued on (Gilmer be- 
ing absent) does not help the matter; because it is to be in- 
ferred, and his testimony is, that he knew nothing about 
the transaction attending the execution of the bond for 
which this was a revival; and those transactions are the 
grounds of defense. 

3. By letting her testify as to what she said to Shober 
about the understanding with which the old bond was 
given, she is permitted to prove by her own declarations, 
transactions with the deceased, of which Shober knew noth- 
ing. This is against the intent of sec. 348 C. C. P.; Peoples 
v. Maxwell, supra. _ 

A, McNairy, husband of defendant and testator of Gilmer, 
deceased, died in 1840. Other nine distributees after hav- 
ing received their shares of the estate, moved away in 1848, 
the year in which the old bond was given. Though statutes ~ 
of limitation and presumption of payment do not ordinarily 
apply to claims for distributive shares, being matter of 
equitable cognizanee, yet equity adopts the analogies of the 
the law in such cases as this, and presumes payment, satis- 
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,4 Hawks 421; Ivey et ux. v. Rogers, 1 Dev. Eq. 58. 
That the bond of 1848 affords presumption of settlement or 
satisfaction of matter between the parties. nee Petty v. 
, 1 Dev. Eq. 191. 

If Gilmer had given defendant his bond for her share of 
the estate in 1848 its payment would have been presumed 
by lapse of ten years. The facts of this case and great 
lapse of time make a state of things on which equity would 
not entertain a bill by defendant for injunction to set off 
distributive share, or for an account. See authorities above 
cited. 

5. If sausietion or abandonment would be presumed, 
then defendant would not be allowed, as in Albright v. Al- 
bright, 67 N. C. Rep., to rebut that presumption by her own 
oath, as against Gilmer, deceased. If she cannot testify to 
transactions with him, she cannot say there was no transac- 
tion when the law presumes one, and he is not here to deny 
what she says. The principle of sec. 343 C. C. P. is mu- 
tuality. 7 

6. If, as we insist, the defendant’s testimony was incom- 
petent on the points noticed, it was error in the Judge to 
charge that “if the bond sued on was in part of distribu- 
tive share of defendant, and intended to be used as a receipt 
or voucher, they should find for defendant, because, Ist. 
There was no other evidence as to the purpose of the bond. 
é&ec. 2d. If the evidence was competent, it should have been 
referred for an account, to ascertain what defendant’s share 
was. 3d. Her share could not be ascertained without Mil- 
ton Hunt, Gilmer’s executor of McNairy being a party. 
State v. Johnston, 1 Ired. 881; State v. Britton, 11 Ired. 110; 
State v. Moore, Ibid. 160. 

- % To prevent multiplicity of action, an account should 
have been taken in this case; because if an account in an 
action for settlement should now be ordered, and it should 
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turn out that defendant’s share was, less than the amount 
of the bond, plaintiff under judgment here would lose the 
excess. 

8. Hence the judgment here “on the merits,” going be- 
yond the verdict, improperly and erroneously precludes 
plaintiff from ever recovering such excess. 

9. It was error to leave it to the jury to find, without an 
account, that there was a distributive share large enough to: 
pay the bond. McLean v. Leach, 68 N. C. Rep. 95. 


Scott, contra, submitted: 


1. The contents of the letter from Mr. Gilmer may be 
proved by Mrs. McNairy, the defendant, under section 343. 
C.C. P., Williston v. Williston, 41 Barb. 635. “This section,” 
(New York Code, sec. 399) “was not intended to apply to 
testimony resting in papers or documents. It is only appli- 
cable to personal intercourse, conversations and communi- 
cations had personally with the deceased.” 

2. Mrs. McNairy, the defendant and witness, stated as a 
fact that the first or old bond was taken as a voucher for a 
portion of her distributive share paid to her by Mr. Gil- 
mer, to be used as a receipt or voucher for so much of her 
distributive share in her husband’s estate on a final settle- 
ment, and was not a debt due Mr. Gilmer. 

3. Shober was Gilmer’s agent for the express purpose of 
taking the bond now in suit, and from what appears from 
the evidence, had at that time knowledge of the business, 
but no objection was made on the ground of want of knowl- 
edge in Shober, but only upon the ground before stated. 
The defendant further testified that Shober admitted that. 
there was more money then due her, and told her that suit: 
was pending in Tennessee to recover for the estate other 
moneys still, and that Gov. Brown was counsel, &e.; that. 
Shober requested her to execute the bond with interest in- 
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cluded, as her money, according to his statement, was draw- 
ing interest, &c.; that she could use this bond, the one in 
suit, as a voucher or receipt on the final settlement; that it 
was upon this understanding and agreement that she exe- 
cuted the bond now in suit. 

4, Defendant further testified that the amount expressed 
in the old bond, which was about $600, was all she had ° 
ever received from her husband’s estate. She does not say 
that the other distributees had been paid off, but that she 
had not. | 

As to the second exception, refusal of the Court to charge 
as requested, in regard to lapse of time: 

1. The bond now in suit was given in 1858. The estate 
was not then fully settled. Suitin Tenn. in 1860, and estate 
not then settled. Mr. Gilmer died in 1868. There has 
never been any final settlement. All statutes of limitations 
and presumptions, &c., suspended from May, 1861, until 
January, 1870. Acts 1862-63, chap. 34; also 1866, chap. 
50; Platte v. W. N. C. R. R. Co., 65 N.C. Rep. 74; Act 1867, 
chap. 17, sec. 8. Laches no greater on defendant’s part than 
on the part of Mr. Gilmer. 

As to third exception : 

1. Plaintiff offers no proof and produces no receipt or 
vouchers from defendant showing any payment to her of 
ber share of the estate, or any part thereof. 

2. Hunt, Gilmer’s co-executor, does not know of any pay- 
ment to defendant. He himself never paid her anything. 

8. The suit in Tennessee was brought by the executors in 
their own names, and not by the distributees or next of kin, 
as Judge McNairy died before James McNairy. 

Exclusive of the statements made by defendant to Shober, 
there is still enough in the case—facts proved by defendant 
and the admissions of Shober—to warrant the verdict and 
- judgment given. 

_ Pearson, C.J. The case turns upon questions of evidence. 
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For if the evidence objected to was competent, there is 
manifestly no error in the charge; and if the evidence ought 
not to have been received, the plaintiff was entitled to the 
instruction asked for, so that was simply presenting the same 
points in a different way, and his Honor committed no error 
in putting the case to the jury upon the evidence which he 
had ruled to be competent. 

1. Mrs. McNairy’s statement that she called upon Colonel 
Shober “in consequence of a letter received from Mr. Gil- 
mer while in Congress, directing her to do so, and to renew 
her bond” was immaterial, and if anything was in favor of 
the plaintiff; so he has no right to complain. That fact was 
calculated to impress the jury in favor of the plaintiff, for if 
the bond was to be treated merely as a voucher, why have it 
renewed? This question can only be explained by the fact 
that on the part of the plaintiff there was no evidence that 
the estate had been settled, no vouchers, &c., which .in the 
management of a large estate was certainly a very loose way 
of doing business; and to allow one side to rely upon a bond, 
and cut off the other side by a presumption from lapse of 
time so as to exclude an account, would seem to violate the. 
maxim, “no one shall take advantage of his own wrong.” 

2. The objection that Mrs. McNairy ought not to have 
been allowed to testify as to what she told Colonel Shober at 
the time she renewed the bond in reference to the under- 
standing between her and Mr. Gilmer in regard to the first 
bond; is a question of much more difficulty. 

Mr. Gilmer being dead, Mrs. McNairy could not have 
testified directly as to the conversation and understanding | 
between Mr. Gilmer and herself. Sec. 848 C. C. P. | 

But after some hesitation, we are of opinion that it was 
competent for her to testify as to what she said to Colonel 
Shober at the time she executed the bond sued on. 

1. It was a part of “the res gestx.” 
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2. Colonel Shober is living, and could have contradicted 
her, which he failed to do, although called as a witness. 

Assume it to be a fact that Mrs. McNairy, when she exe- 
cuted the bond, told Colonel Shober that there was the 
understanding between Mr. Gilmer and herself above set out. 
The legal effect of this assertion, to the agent of Mr. Gilmer, 
presented a question about which no instruction was asked, 
and which would have been difficult of solution. Direct 
evidence of Mrs. McNairy as to the conversation with Mr. 
Gilmer is incompetent—but her rehearsal of that conversa- 
tion to Colonel Shober is competent. ‘This is one of the 
novelties resulting from the recent changes of the law of 
evidence. Her telling Colonel Shober that she had held a 
certain conversation with Mr. Gilmer is per se no evidence 
of the fact, for we only have her word for it. But taken in 
connection with the other evidence and the circumstances 
of the case, we are inclined to the opinion that there was 
evidence fit to be left to a jury as to the allegation that this 
bond was to be subject to a credit or set off by reason of the 
amount, she was entitled to for her distributive share on 
final settlement of the estate of her husband. 

Mrs. McNairy’s rehearsal to Colonel Shober when she 
executed the bond sued on, of the conversation with Mr. 
Gilmer when she executed the first bond per se, amounts to 
nothing—it is bare assertion; but connect it with the fact 
that Colonel Shober was the agent of Mr. Gilmer in procur- 
ing the execution of the bond. Notice to an agent is notice 
to the principal. So Mr. Gilmer had notice that this good 
lady did not consider the bond in any other light than as a 
receipt or voucher to be used as a credit or set off on final 
settlement—connect it with the fact that notwithstanding 
such notice, Mr. Gilmer allows the note to stand over until 
after his death, and connect it with the further fact that 
there never has been a final settlement of the estate of the 
defendant’shusband. This tends to account for the fact that 
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the note was permitted to lie over, and we see no error in the 
ruling of his Honor, and believe the verdict meets ane merits 
of the case. — 

Had the plaintiff alowed the counter jan and re a 
reference to fix the amount, justice probably would have been 
better administered, but he chose to stand on the law, and 
having taken his chances before a jury, must abide by the 
result. 

No error. Affirmed. 


Per CURIAM. Judgment affirmed. 


W. W. GRIER and others v. MOSES H, RHYNE. 


A contract to convey “a certain piece of land in the county aforesaid adjoining 
the lands of’? A and B “and others, being a part of the Alexander tract, sup- 
posed to contain 30 or 35 acres,”’ is so vague and indefinite that a Court can- 
not enforce it specifically. 


Civin ACTION to recover a tract of seventy acres of land 
and damages, tried before Logan J., at be Ene Term, 1873, 
of Gaston Superior Court. 

The following is the case “settled” and transmitted to 
this Court: 

Plaintiffs claimed the (aaa as purchasers under the pro- 
ceedings in an attachment which was in evidence against 
one G. 0. Rhyne, under whom defendant also claimed. 

The attachment was issued 10th June, 1869, levied on the 
land on the 12th, and on the 24th July judgment was ren- 
dered in favor of plaintiffs for $178.05 ; the same was Ccock- 
eted on the 6th August, an execution issued, and at the 
sheriff's sale, plaintiffs became the purchasers, bidding $180, 
to whom the sheriff made, on the 7th pokes th a 
deed for the whole 70 acres. 
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Defendant admitted himself in possession, and offered in 
evidence a bond from the said J. C. Rhyne, in the penal 
sum of $1,000 of date, 9th April, 1869, and conditioned as 
follows: 

“The condition of this obligation is such that whereas the 
above bounden J. C. Rhyne, hath contracted and agreed to 
sell and convey to the said M. H. Rhyne and his heirs, a 
certain piece of land in the county and State aforesaid, ad- 
joining the lands of S. J. Suggs and M. H. Rhyne and others, 
being a part of the “ Alexander” tract of land, supposed to 
contain 30 or 35 acres, on receiving the sum of $14 per acre, 
being the price agreed on between the parties. 

“Now, therefore, if the said Rhyne, on receiving the said 
purchase money, together with the lawful interest that may 
accrue on the same, shall well and truly at his own proper 
costs and charges, make and execute to the said M. H. Rhyne 
and his heirs, a good and sufficient deed of conveyance with 
general warranty and full covenants to convey and assure 
him, the said M. H. Rhyne, and his heirs, a good and inde- 
feasible estate of inheritance in fee-simple, in and to the 
aforesaid tract of land, with the privileges and appurten- 
ances thereto belonging or in anywise appurtaining, free and 
discharged of any and all incumbrance whatever, then the 
above obligation to be void,” &e. 

Defendant then offered in evidence the deed of the said J. 
C. Rhyne and wife, dated 10th of August, 1869, conveying 
the whole of the “ Alexander” tract, containing 70 acres to 
defendant, reciting as the consideration therefor, the sum of 
$800, in hand paid,.under the following boundaries and 
description, viz: (Here follows the boundary.) 

‘One Shipp, a witness for defendant, testified that he wrote 
the foregoing bond, and the day J. C. Rhyne signed it, he 
left the county ; that said Rhyne was indebted to him, as 
executor, the sum of $590, specie; that in a few days after 
the bond was signed the defendant paid $200 on the note, 


348 IN THE SUPREME COURT. 


GRIER et al. v. RHYNE, 


and one A. P. Rhyne gave him his due bill for $300, which 
was soon paid off, and which discharged his debt, one Line- 
berger having before made a payment on it. 

Defendant asked this witness if the parties (to the bond) 
went around the land and marked off what was intended to 
be embraced in the bond? The question was objected to 
by plaintiff but received by the Court. Witness answered 
and stated that he was present and stepped off the ground 
meant to be included in the bond, and the same was selected 
from that part of the “ Alexander” or 70 acre tract, next to 
and adjoining the defendant’s land, and from their stepping 
off the same, it was estimated that it would amount to 30 or 
35 acres; that it would yield 15 or 20 bushels of corn and 
500 lbs. of cotton per acre. In the Summer witness wrote 
to J. C. Rhyne concerning the attachment, advising him to 
return, which he did, and made the deed to the defendant 
for the whole 70 acres. 

J. C. Rhyne, himself, called by plaintiffs, testified that he 
truly owed the amount recovered by plaintiffs in their at- 
tachment; that he also owed the witness (Shipp) as before 
stated,and A.P. Rhyne. Thatafter his return from Mitchell 
county, where he had been, he made the deed to M. H. 
Rhyne; that no money passed, but out of it was to be paid 
what was due to Shipp, and the balance to A. P. pegne. 

On this evidence the plaintiff insisted : | 

1. That they were entitled to the whole 70 acres of land. 

2. That the bond for title was invalid for cece as 
to land intended to be conveyed. 

3. That the delivering up of the bond for 30 or 35 acres, 
and taking a deed for 70 acres was a voluntary rescision and 
cancellation of the bond, and the covenants and rights ex- 
isting under it, and having taken place after the levy, the 
deed made in pursuance of the new contract was void as to 
creditors ‘and purchases under the venditiona exponas. 

4. That if the deed, absolute on its face, was executed with 
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parol trusts in favor of third parties, it was void as to 
creditors. > 

5. That if M. H. Rhyne had paid only $200 of: the pur- 
chase money and not otherwise bound himself for the resi- 
due of the purchase money, the deed is void—M. H. Rhyne 
not being a bona fide purchaser. | 

As to the second of the above points, and the only one 
considered in this Court, his Honor charged the jury that 
in his opinion the bond for the 30 or 385 acres of land was. 
not too vague and uncertain to render it void. 

The jury, upon the issues submitted to them, some of 
which are not material to the point decided, among other 
things, found that there was no fraud in reference to the 
bond between G. C. and M. H. Rhyne; that the defendant 
is entitled to the number of acres contained within the 
boundaries contracted in the bond; that the plaintiffs are 
entitled to $20 damages and the remaining portion of the 
70 acres. 

Judgment in accordrnce with the verdict, from which 
plaintiffs appealed. 


Guion, for appellants. 


It is one of the first principles of the doctrine of specific 
performance that the contract sought to be performed must 
be certain and clear in all its material terms. Mallory v. Mal- 
lory, Busb. Eq. 88; Plummer v. Owens, Ibid. 255; the paper 
produced, too vague and uncertain. Murdock v. Anderson, 4 
Jones Eq. 78. 

In Richardson v. Godwin, 6 Jones Eq. 230, “It is settled 
that where an insufficient description is given parol evi- 
dence is not admissible to show what the parties meant, or 
to identify the particular parcel of land which was the sub- 
ject matter of the written contract. This must be done by 
the terms of the contract, and an insufficient discription 
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cannot be added to or helped out by parol proof of what 
was said before at the time or after the written contract was 
executed. President & Directors Deaf & Dumb Institution v. 
Norwood, Busb. Eq. 65. 

Every deed must set forth a subject matter, either certain 
in itself, or capable of being reduced to a certainty by refer- 
ence to something extrinsic to which the deed refers. Mas- 
sey v. Belisle, 2 Ired. 170; Munn v. Taylor, 4 Jones 272. 

Same point also held that parol evidence is inadmissible 
to aid or add to the description of land or other instrument. 
Archibald v. Davis 5 Jones 324, 325. 

As to cancellation. Reed vy. Deere, 12 E. C. L. 291. 

The verdict is as uncertain as defendant’s bond. The 
verdict and judgment should specify the particular parcel 
.or tenement to which plaintiff is entitled in manner and 
form stated in complaint. See Tidd’s Practical Forms 156; 
Johnson v. Newill, 65 N. C. Rep. 678: C.C. P. 261, sub. sec. 4. 


Wilson and Schenck, contra. 


READE, J. The plaintiffs are entitled to recover the land 
demanded, unless the defendant’s defense will avail him. 

The plaintiffs claim under a purchase at execution sale 
against one G.C. Rhyne. The defendant claims under a 
contract of purchase and a bond for title from the same G. 
-C. Rhyne prior to the lien of the execution under which 
the plaintiffs claim. 

The plaintiffs claim the whole tract of seventy acres. The 
defendant claims a part of the same tract under a bond for 
title as follows: “The condition of this obligation is such 
that whereas the above bounden G. C. Rhyne hath con- 
tracted and agreed to sell and convey to the said M. H. 
Rhyne and his heirs a certain piece of land in the county 
aforesaid adjoining the lands of 8. J. Suggs and M. H. 
Rhyne and others, being a part of the Alexander tract, sup- 
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posed to contain thirty or thirty-five acres, on receiving the 
sum of $14 per acre,” &c. 

This thirty or thirty-five acres it appears was to be a part 
of the tract of seventy acres, which the plaintiffs claim. 
And as the plaintiffs bought with notice of the defendant’s 
equitable claim, they would be bound by it. And they 
would be declared to hold so much of the land as trustees 
for the defendant, and would be compelled to convey to him. 

But the difficulty in the defendants way is, that his con- 
tract of purchase of thirty or thirty-five acres, to be taken 
off a tract of seventy acres, without saying where it is to be 
taken off is so vague and indefinite that we cannot enforce 
it specifically. It is uncertain In quantity and uncertain 
in boundary, and there is no reference to anything by which 
the quantity or the place can be made certain. The plain- 
tiffs must therefore recover the whole tract of land. 

But still the defendant has an equity against the plain- 
tiffs which must be protected, in this: the defendant had 
contracted for an interest in the land, and had paid a part of 
the purchase money. And upon a failure to get title he is 
entitled to recover his money back and to have the land 
charged with it. The plaintiffs having bought with notice 
are affected by his equity and the same is a charge upon 
the land in their hands. Upon another trial there should 
be an enquiry as to the amount paid by the defendant, and 
upon the payment of that sum with interest to the defen- 
dant by the plaintiffs they will be entitled to recover the 
land. | 

Otherwise the land should be sold and the rights of the 
parties adjusted in accordance with this opinion. Legal 
and equitable rights are now administered in the same ac- 
tion. 

There is error. 


Per Curiam. Ventre de novo. 
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STATE ex rel. LOUISA STOCKS, Adm’x de bonis non, v. Ww. H, SMITH, Adm’r, 
&e., et al, | 


A judgment rendered during the war is subject to the legislative scale in regard 
to Confederate notes to be applied at the date of the contract, or the time of 
the breach complained of, 


Verdict that the ‘‘ plaintiffis entitled to the amount of the judgment taken at 
February Term, 1865, subject to the legislative scale,’? and his Honor had 
charged the jury that the sale was to be applied at the date of demand, 
August, 1863: Held, that the judgment was to bescaled asof August, 1863, and 
his Honor ought to have directed the clerk to aid the jury in the calculation 
necessary for the application of the sale, so asto fix the amount, for which 
the judgment should be rendered. 


(Alexander v. Rentals, 64 N. C, Rep. 634, cited and approved.) 


CiviIL ACTION on an Administrator’s bond, tried at the 
January (Special) Term, 1873, of Prrr Superior Court by his 
Honor, Clarke, J. 

The defendant, Smith, was the administrator of one Asa 
Stocks, and the other defendants were sureties on his official 
bond. Atthe August Term, 1863, of the Court of Pleas and 
Quarter Sessions of Pitt county, he surrendered his letters of 
administration, and the plaintiff was appointed adminis- 
tratrix de bonis non of the estate of the said Stocks, and at 
once demanded the payment to her of whatever the defend- 
ant had in his hands belonging to said estate. This 
defendant did not do, and the plaintiff filed a petition 
against him for a settlement, and at February Term, 1865, 
obtained a judgment against defendant, Smith, as adminis- 
trator, for the sum of $504.05, with interest from 1st of 
January, 1865. Upon this judgmeut, she brings the present 
suit, and offers in evidence, the administrator’s bond, the 
record of his appointment, surrender and her own appoint- 
ment and of the judgment just alluded to. 

The defendant, in answer, testified that he sold the person- 
alty of the estate of his intestate on a credit of six months; 
that the sale took place the day of , 1862, and. he 
collected the proceeds as soon as the notes were due in Con- 
federate money, except some fifty or sixty dollars in bank 
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bills,. with which (Confederate money and bank bills) he 
took up the claims against the estate so far as he could. 
That he did not pay-over to the plaintiff the funds belong- 
ing to the estate when requested because he wanted the 
clerk to state his account before going into a settlement ; 
that the clerk had sent off the records, &c., of the Court for 
safe keeking, and could. not state his account when he de- 
sired it. ‘That he, the defendant, requested the clerk to in- 
form him when the account was stated, which he did, the 
same being done at February Court; 1865, and that soon 
thereafter, the last of February. or the 1st of March, he 
tendered to the plaintiff the amount of the judgment 
‘obtained by her. in Confederate currency and she refused to 
accept it. The defendant further stated that he received 
fifty or sixty dollars in bank money as part of the proceeds 
of sale; that he did not know what he did with this money 
and could not say that he paid it out for debts; that plaintiff 
wanted to setttle with him, as she could not settle the estate 
unless he first settled with her; that the money he tendered 
the plaintiff after his account was stated was not the identi- 
cal bills he received for the property sold; it was not the 
game money but the same currency. At the sale some of 
the property sold was paid for in cash, how much he could 
not say, though not so much as half. Defendant further 
stated that the money he tendered the plaintiff in 1865 he 
afterwards deposited with Calvin Cox, the clerk, and who 
also became clerk of the Superior Court in 1868. 

Plaintiff objected to the introduction of. this testimony. 
The Court received it and plaintiff excepted. _ 

The plaintiff, in answer, testified that after her appoint- 
mentas administratrix she called on defendant at the Court- 
house and requested a settlement. She wanted to settle to 
enable her to do so; that defendant refused to settle and 
stated he would not until his accounts were stated ; that he 
never paid her over anything nor ever offered to pay until 
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a short time after the last battle of Kinston, in 1865; that 
he then offered her Confederate maney which she refused 
to acccpt. 

Plaintiff further testified that during the war she paid to 
defendant a debt he held against the estate of some $60 in 
Confederate money, out of her own funds, and that since the 
war she had paid other debts in “ greenbacks”—some $29.50 
—out of her own money. She could not say the exact 
amount of debts against the estate she had paid, but they 
would amount to $200. | 

Other witnesses were examined on both sides, but as their 
testimony only coroborrated what before had been stated, it. 
is needless to repeat their evidence. Plaintiff offered to prove 
the value of the property sold. Rejected by the Court. 
Plaintiff again excepted. 

His Honor charged the jury that defendant on relinquish- 
ing the administration, or at the end of two years after taking 
out letters of administration became liable for any balance 
in his hands in such funds as he had received or their 
equivalent. Much more is that the case if the evidence 
satisfies the jury that a demand was made upon him and he 
failed to settle. If he tendered Confederate money, it being 
the currency of the country at the time, no interest on the 
amount really and justly due can be allowed from that time 
to the date of the suit. The jury then will consider and deter- 
mine what amountif any was dueat the time the administra- 
trix demanded settlement, applying the Legislative scale. If 
the defendant tendered the identical money he received, or 
deposited with the clerk the very same, you will find for the 
defendant, but otherwise for the plaintiff, for the amount 
reduced by the scale in money of the present day. 

There was a verdict for the plaintiff, and the jury say 
plaintiff is entitled to the judgment taken February Term, 
1865, subject to the legislative scale. 

Plaintiff moved for a new trial on the ground that the 
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verdict was contrary to the evidezice and the charge of the 
Judge, and the Court having intimated a readiness to grant, 
the same defendant’s counsel proposed the following: “that 
judgment be entered for $—, the balance due on the 8th 
August, 1853, with interest from that time, subject to a de- 
duction of the amount of the value of Confederate money at 
that time, according to the legislative scale, as to which 
there will be a reference to the clerk of this Court.” 

This was declined by plaintiff onthe ground that he had 
failed to show whether he paid out for the purposes of the estate 
some $60 or $70, by him received in old bank bills, or had 
used it for his own purposes. The Court being of opinion 
that the verdict as reformed would be just and that the 
objection of the plaintiff was frivolous, refused the motion 
for a new trial. Plaintiff appealed. 


Battle & Son, for appellant. 


1. The judgment obtained by the plaintiff against the de- 
fendant at the February Term, 1865, of the County Court of 
Pitt, being in all respects regular, cannot be questioned, ex- 
cept upon a motion to set it aside or to have it amended and 
modified. It makes no difference that it was given during 
the war, and its merits, &c., cannot now be questioned. 
Jacobs v. Burgwyne, 63 N. C. Rep., 193; McHimoyle v. Cohen, 
18 Peters 312. 

2. If it were admissible to show that the judgment was 
solvable in Confederate money, then the value of the.prop- 
erty sold, and not the amount scaled, ought to have been 
taken as the true sum to which the plaintiff was entitled. 
Maxwell v. Hipp, 64 N.C. Rep. 98 ; Laws v Rycroft, Ibid 100. 

3. ‘The offer to pay in Confederate money, even if it had 
been in time, was of no effect because it was not the same 
identical money which the defendant had received. Cuwm- 
mings v. Mebane, 63 N. C. R., 815; Shipp v. Hetrick, Ibid 329. 
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4, As the defendant could not tell what he had done with 
the bank bills the plaintiff was entitled to the value of 
them. 

5. As.to the verdict, see Mer edith v. Crews, 64 N. C. Rep. 536 ; 
Merrimon v. Norton, 115. - 

6. After the Court had decided that plaintiff was entitled 
to a new trial he had no right to punish her for refusing to 
accept the terms proposed by the defendant. 


No counsel in this Court, contra. 


Pearson, C.J. A judgment rendered during the war is 
subject to the legislative scale in regard to Confederate 
notes, to be applied at the date of the contract or the time 
of the breach complained of. Alexander v. Rentels, 64 N. C. 
Rep. 634. 

The learned counsel for the plaintiff in this Court ad- 
mitted his misapprehension of the Jaw in regard to this 
point, and thus the case is relieved from all embarrassment. 
The jury find that the plaintiff is entitled to (the amount) 
the judgment taken February Term, 1865, subject to the 
legislative scale. His Honor had charged that the scale 
was to be applied at the date of the demand, August, 1863. 
So upon the return of the verdict his Honor ought to have 
directed. the clerk to aid the Jury in the calculation neces- 
sary for the application of the scale, so as to fix the amount 
for which judgment should be rendered. 

Instead of taking this cotrse his Honor heard certain 
propositions for a compromise, and leaves the matter at large, 
and thereupon the plaintiff appeals. | 

There is error. This .will be certified to the end that in the 
Court below the legislative scale, may, upon a calculation to 
be made by the clerk on the basis that the scale of August, 
1863, is applicable, be applied to the case, and ueement be 
entered in conformity thereto. 


‘JUNE TERM, 18738. 357 


THOMPSON, Adm’r vy. ROGERS. 


It is set out in the record that the verdict was taken by 
sonsent in the abseuce of the Judge, and in stich cases, and 
n fact in all cases, the entry of the verdict made. by the 
slerk should be construed -in reference to the charge of the 
Judge, and it should never be intended that the juty mean 
(o find contrary to the charge of the Judge. In this tase 
he told the jury, in so many words, that the legislative scale 
was to be applied at the time the plaintiff made the do- 
thand, August, 1863, and the entry of the verdict must be 
construed in reference to his charge. There will be judg- 
ment for defendant as to the costs of the appeal. It is the 
fault of the plaintiff that the verdict was not made to con- 
form to the ruling of his Honor. 


Perr Curiam. Judgment accordingly. 


GEORGE W. THOMPSON, Adm’r v. B. Y. ROGERS. 


A, as Surviving partner of A and B, sold in 1863, certain cotton belonging to the 
firm, on @ credit of six months, the purchase money to be paid when due in 
funds current at that time. CG, also a partner of A in another business 
bought the cotton, giving A, the surviving partner, a note for the amount, 
to-wit: $5,681.20, which amount was paid to A when the note became due, 
whereupon A tendered toD the administrator of B, the deceased partner, 
one-half of the cotton money, to-wit: $2,840.60, which D refused to receive, 
and A funded the amount in Confederate 4 per cent. bonds, holdiag the bonds 
for D’s benefit. In asuit by D against A fora settlement of the copartner- 
ship,and in which D seeks to charge A with the whole amount of cotton 
sale: It was heid, that in a settlement of the copartnership, A should beal 
lowed asa credit the amount funded in Confederate securities, which was 
lost, and;that he should be charged by the firm with the one-half of the sale, 
$2,840.60, which he retained to his own use, 


Held further, That A, the surviving partner had acted in good faith in a fiduciary 
character; the scale as applied to contracts generally does not apply in this 
case, A being responsible only for the value of of the Confederate money at 

the time he received it. 
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Exception to the report of'a commissioner, stating ‘an 
account, heard and determined by Albertson, J., at the Spring 
Term, 1878, of Waxk Superior Court. _ | 
_ The plaintiff as ‘administrator of one Peleg Rogers, ab 
Spring Term, 1868, of the Court of Equity for Wake county © 
filed a bill against the defendant for an account and_settle- 
ment of a copartnership theretofore existing between the 
plaintiff's intestate and the defendant. 

The defendant answered at the same term, and the suit 

was removed to the docket of the present Superior Court as 
provided in the Code of Civil Procedure. 
_ It appears from the pleadings that the plaintiff’s intestate 
and the defendant entered into a copartnership in 1858, for 
the purpose of carrying on a general mercantile business, 
each party furnishing an equal amount of the capital em- 
ployed, and sharing equally the expenses and dividing the 
profits. This copartnership continued until Feburary, 1863,, 
when it was terminated by the death of the plaintiff’s in- 
testate, leaving the defendant surviving partner, and in 
posession of the effects of the concern. 

At Spring Term, 1869, it was referred to C. M. Busbee, 
Esq., commissioner, to state and report an account of the 
partnership dealings, which rep ort was made to Fall Term, 
1871. 

The plaintiff excepted to the report of the commissioner, 
for allowing the defendant credit for certain cotton sold, the 
facts concerning which as reported by the commissioner and 
not denied, are 

In April, 1863, the defendant, as surviving partner, sold a 
lot of cotton belonging to the partnership, at public auction ; 
that the plaintiff as administrator of the deceased partner,. 
gave his assent to the sale, was present and concurred in the 
terms, publicly announced before the sale commenced. The 
cotton was sold on six months’ credit, the purchaser giving 
bond and security, with the understanding that when the 
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-note fell due, such currency as was at that time in circula- 
tion would be received in payment of the same. The cot- 
ton was purchased by Calvin J. Rogers, on account of him- 
self and partner, who was the defendant herein, and they 
executed the required note with Thomas R. Rogers, as 
surety. The note became due October 20, 1868, and was im- 
mediately discharged, amounting to $5,681.50, by payment 
to B. Y. Rogers, as surviving partner, the defendant to whom 
it was made payable when it was executed. The defendant 
then consulted counsel, and acting under their advice, on 
the 19th March, 1864, as surviving partner, funded the share 
of P. Rogers, deceased, the plaintiff’s intestate, together with 
some other money due his estate from the partnership, 
amounting to some $3,000 and obtained a certificate for 4 
per cent. registered bonds of the Confederate States for 
$3,000, and which certificate is filed with the report. 

The commissioner allowed the claim to defendant. 

At Spring Term, 1872,'the plaintiff Ss) to the report 
of the commissioner. 

I. For that the commissioner has not charged the de- 
fendant with the value of the cotton belonging to the part- 
nership sold in April, 1863, and purchased by another 
partnership of which the defendant was a member, or with 
the amount for which the said cotton sold, scaled as of April, 
1863. 

Il. For that the defendant is credited with $2,840.75, 
scaled as of October, 18638, and interest, and that amount 
is deducted from the balance stated as due the plaintiff 
when in any event he should be credited with only 
half that sum. In other words, that credit if allowed 
at all, should be allowed as against the partnership, and 
not as against the estate of the plaintiff’s intestate. 

Ill. For that the defendant should not be credited with 
the said $2,840.75 at all or any part thereof. 
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At Spring Term, 1873, upon the hearing of the cause, 
his Honor held: 

I: That the first exception of plaintiff to the report above 
set out, be and the same is sustained, and the defendant is 
to be charged with the value of the cotton sold, and interest 
as of the day of sale, the value to be ascertained according 
to the scale. . 

If. The third axeapanas is sustained, as there has been 20 
payment on account of the cotton sold by defendant to the 
plaintiff. The plaintiff has received nothing from the sale 
of the cotton, 

’ JIT. The defendant is to be charged with the value of the 
cotton and interest thereon according to the scale, and upon 
the payment of the debts of the partnership of P. & B. 
Y. Rogers, defendant is to pay to plaintiff the proportion of 
the residue due to plaintiff by the terms of the partnership, 
the payment to be made in currency. The plaintiff is to 
recover. costs. 

From which judgment the defendant appealed. 


Fowle and Batchelor, Edwards & Batchelor, for appellant. 
Battle & Son, contra, submitted : 


1. A surviving partner is held strictly as.a trustee. Col. 
on Part. sec. 180. Like other trustees he cannot sell part- 
nership property and buy it himself. Pars. on Part. (442). 

2. When a trustee buys at. his own sale even at a fair 
price, cestut que trust can treat the sale ‘as a nullity; not be- 
cause there is, but because there may be fraud. Patton v. 
Thompson, 1 Jones Eq. 285; Elliott v. Pool, 3 Jones Eq. 17. 

8. No circumstances can justify a departure from the rule 
that a trustee must not be a purchaser at his own sale. 
Gordon v. Finlay, 3 Hawks 239. This doctrine was after- 
wards qualified to this extent: A trustee may buy and 
charge himself with his bid, and the cestut que trust may at 
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sale, and treat the property as still belonging to the trust 
fand. Pitt v. Petway, 12 Tred. 68. 

& In this case the administrater of the Aécoised. pastes 
‘apsented to publie sale and that current funds should be 
taken; but he-did not assent-io.a sale to Calvin J. Rovers 
for the firm of C.J. and B. Y. Regers, of which the defen- 
@ant-was.a member. He assents. now to the purchase by 
©..J, and B. Y. Rogers, so far only as to hold them respon- 
sible for the value of the cotton, ascertained by their bid in 
Confederate money, scaled as of the day of sale. 

‘In any other view the estate of the deceased partner gets 
nothing from the sale, while the surviving partner (for 
himself and Calvin J. Rogers as partners,) has the value of 
cotton. This cannot be equity. 

_ §. If, in fact the plaintiff assented to sale to Calvin J. and 
B. Y. Rogers, he must have done so with the understanding 
that the defendant was responsible for value of the cotton 
as ascertained that day by the bids. His silence could be 
interpreted as meaning only that the surviving partner 
should take the property, and be accountable to the part- 
nership for its value. His refusal to take Confederate 
- money when the note became due shows that his assent, if 
he did assent, meant nothing more. 

The tender here was not of all the money, Confederate 
and other, which B. Y. Rogers, surviving partner owed, but 
only of that he owed on the cotton transaction. The ad- 
ministrator of deceased partner could upon no principle be 
required to have partial settlements. So the funding here 
was of only part of the Confederate money he owed the 
partnership. 


Serre, J. The defendant and one Peleg Rogers entered 
-intered into a mercantile partnership in 1858, by which 
they agreed to share equally the losses and profits of the 
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concern.. In February, 1863, Peleg Rogers died, and during 
the month the plaintiff became hig administrator. 

At Spring Term, 1868, the plaintiff filed a bill for a set- 
tlement of the partnership, and at Spring Term, 1869, a 
commissioner was appointed: to. state the account of the 
defendant. as surviving partner of the firm of P. & B. Y. 
Rogers. The case is now before us by: appeal from the 
ruling of his Honor overruling. the report of the commis- 
sioner. We do not concur either with the commmissioner 
or with his Honor. 

The plaintiff seeks to charge the defendant with one-half 
of the value of a certain lot of cotton belonging to the firm 
at the death of the plaintiff’s intestate. The facts necessary 
to a full understanding of the controversy are that the de- 
fendant in April, 1868, as surviving partner, sold a lot of 
cotton belonging to the partnership at public auction; that 
the plaintiff, administrator of Peleg Rogers, gave his con- 
sent and approbation to said sale as administrator, and was 
present at the same; that the terms announced publiely on 
the day of sale and concurred in by the administrator were 
a credit of six months, purchaser to give note, and such cur- 
rency as should be in circulation when the note fell due 
would be received in payment of the same. 

The cotton was purchased by one Calvin J. Rogers on 
account of himself and his partner, B. Y. Rogers, and they 
executed a note with security for the payment of amount 
bid. The note became due October 20, 1863, and was im- 
mediately discharged, amounting to $5,681.50, by payment 
to B. Y. Rogers as surviving partner, to whom it was made 
payable when executed. 

The defendant immediately tendered one-half of said 
amount to the plaintiff, who refused to receive it. The de- 
fendant then consulted counsel, and acting under their ad- 
vice, funded, as surviving partner, the share of P. Rogers, 
deceased, and obtained a cerfificate for four per cent. regis- 
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tered bonds of the Confederate States, which certificate he 
has filed with the papers in the suit. | 

The commissioner failed to charge the defendant with 
anything on account of the cotton, but his Honor held that 
-he should be charged with the value of the cotton and in- 
terest from the day of sale; the value to be ascertained by 
applying the scale to the amount bid for the cotton. 

The defendant received $5,681.50, the the full price of the 
cotton, for and on behalf of the partnership. 

He seems to have acted in good faith, and in his settle- 
ment with the partnership he should be allowed, as a credit, 
the certificate for registered bonds of the Confederate States,. 
but as he retained $2,840.75 of the cotton money he is clearly 
liable to account therefor to the partnership. In other words, 
he held the whole amount for the firm, and the firm lost 
that which was funded in Confederate bonds, and the firm 
is entitled to divide that which was not lost. But the scale 
as applied to contracts generally does not apply in this case.. 
The defendant was acting in good faith in a fiduciary char- 
acter, and is liable only for the value of the Confederate 
money at the time when it came into his hands. 

There was error to the extent indicated. 

Let this be certified. 


PER CURIAM. Decree accordingly. 
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STATE v, DAVID B. JONES. 


Zt is. no ground for arresting a Judgment because the jury did not find on which 
count in an indictment for arson, the defendant was guilty; ; the first count 
being the only one charging the daeféndant,'the setond charging others as 
‘elders and abetters. 


‘fhe Act of 1870-’71, chap. 267, applies only to offenees cemmitted after its. passage; 
and does not repeal the Act of 1868-700, chap, 20, as to any offense eos 
tbefore. 


InpiCrMENT, arson, tried before Clarke, J, at the Spring 
‘Term, 1863, of the Superior Court of Wayne county. 

The defendant, with two others not taken, was charged 
with the burning of the dwelling house of one Mirand Wise 
on the night of the 11th of February, 1871. The indict- 
ment, under the Act of the 10th of April, 1869, contained 
two counts: the first, charging the prisoner with one Howard 
and Underwood with burning the house; and the second, 
charging that Howard and Underwood were present with 
the prisoner, aiding and abetting the commission of ie 
offense. 

On the trial below, after the charge of his Tonor, the 
defendant’s counsel ask one for instruction, which was given. 

There was a verdict of guilty. Motion fora new trial; 
motion refused. The defendant’s counsel moved to arrest 
the judgment on the ground that the jury in their verdict 
failed to say on which of the two counts in the indictment 
they find the defendant guilty. Motion refused. Judgment 
and appeal. 


No counsel for the prisoner in this Court. 
Attorney General Hargrove, for the State. 


Ropman, J. The defendant moves in arrest of judgm ent, 
because, 
1. The jury did not find en which count he was guilty. 
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An answer to this is that the first count was the only one 
which charged the defendant, consequently the verdict could 
apply tothatonly. The second count was against two other 
persons as aiders, &c., who were not on trial. 

2. That the Act of 1868~69, upon which the indictment’ 
was framed, had been repealed before the trial by the Act 
of 1870~’71, chap. 222. 

“But this last Act applies only to offenses committed after 
its passage, and does not profess to repeal the prior act as to 
any offenses committed before. The offense is charged to 
have been committed before the passage of the Act of 
1870-71. 

There is no error. 

Let this opinion be certified. 


PER CURIAM. Judgment affirmed. 


SAMUEL P. CALDWELL, Ex'r, v. KR. J. BEATTY. 


A writ of recordari is sometimes used as a writ of false judgment to bring up a 
case in order to review an alleged error in law, and it is sometimes used. as. 
a substitute for an appeal, in which case the whole matter is tried de novo in 
the higher Court. . 


Arguendo, Where the error alleged is a defect of jurisdiction such error may be 
corrected upon a writ of recordari, used as a writ of false judgment, although 
the party may have neglected to avail himself of the right of appeal. 


A party has a right to“ split up” his account so as to inelude a certain number 
of items under one warrant and a certain number under another, and so on, 
so as to bring the several warrants under the jurisdiction ofa Justice of the 
Peace. 


The question whether a certain account is over the jurisdiction ofa Justide of 
the Peace is a question of law to be-decided.by the Court, the amount of the 
account being a question of fact for the jury to decide, 


The alleged fraudulent conduct of a defendant and an attorney employed by the 
plaintiff cannot be inquired into upon a writ of false judgment. 


(Israil vy. ey, Phil. 551; Waldo v. Jolly, 4 Jones, 173; Green v. Calddeugh, 1 Dev. 
& Bat. 320; Pearson v. State Bank, 4 Hawks, 294; Smith v. Bowe, N. C. Term, 
Rep. 200; Bute v. Kelly, 7 J ones, 266, cited.and approved. ) 
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Petition for a recordari heard at the Spring Term, 1873, 
_ of Gaston Superior Court, before Logan, J. | 
In his petition the plaintiff, as executor of S. L. Caldwell, 
deceased, states that the defendant in May, 1870, instituted 
before a Justice of the Peace five actions against him, based 
upon one account running through the years 1861~’62-’63- 
"64 and ’65, amounting in the aggregate to $498, upon which 
he obtained judgment for $429; thatthe judgments therein 
rendered were based upon one continuous account purposely 
divided to confer jurisdiction on the Justice of the Peace. 
It is further stated by plaintiff that no service of summons 
was made on him nor was such service acknowledged by 
him, or by any one having authority to do so, and that his 
interest was not represented ; that one C. E. Grier had been 
some time before authorized by him in writing to represent 
him in the prosecution and defense of all civil actions which 
might arise in the ordinary discharge of his said trust, but 
with no power or authority either to accept service of legal 
process or to confess judgment thereon; that Grier was 
present at the trial of defendant’s warrants and made no 
defense by answer, demurrer or plea, but allowed judgment 
to be entered up absolutely against the plaintiff, although 
he (Grier) at the time had in his possession a counter claim 
against the defendant in favor of plaintiff's testator for 
$272.50, besides being aware of the fact that the assets of the 
estate had been exhausted and that there were outstanding 
debts of higher dignity. Plaintiff further stated that he 
had been informed that Grier was counsel for defendant 

_ which information he believes to be correct. 

On the 15th November, 1872, Judge Loaan ordered writs 
of recordartand swpersedias to issue, and upon the return of 
the writ, the defendant answered, denying the main allega- 
tions in the petition, and alleging thatthe plaintiff at the 
trial alluded to was fully represented by Grier, who had full 
authority in the premises, and that the proceedings were 
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regular and legal. That Grier intentionally permitted de- 
fendant to obtain judgments for the purpose of giving him 
preference over a certain claim, known as the “Gingle debt,” 
that this was done with the full knowledge and authority of 
the plaintiff himself. The petition and answer were each 
supported by affidavits, which, not being pertinent to the 
point decided, and upon which judgment below was ren- 
dered, need not he set out. 

His Honor held that the account of defendant againt the 
plaintiff’s testator, exceeded the sum of which a Justice of 
the Peace had jurisdiction, therefore, the Justice had no 
right to render the judgments against the plaintiff. On 
motion of plaintiff’s counsel, the Court declared the said 
judgmets null and void, and that the same be vacated, and 
further ordered a superdeas to issue, &c. 

From this judgment defendant appealed. 

Schenck, for appellant, submitted. 

His Honor, Judge Logan, treated the recordart in this 
case as a writ of false judgment simply, and the various al- 
legations of fraud are not now before the Court, as the Judge 
did not pass on them in rendering his judgment. Collins v. 
Gilbert, 65 N. C. Rep. 186. | 

The defendant insists that a writ in the nature of false 
judgment simply does not lie where the right of appeal is 
given. That the appeal is given by statute as a substitute 
for these remedial writs of recordart and certiorari, which 
are governed by the saimes rules. At common law all cases 
were carried to a higher Court by one or the other of these 
writs, and they are only used now when there is no appeal 
given, or where it has been lost by the fraud of the other 
party, or by accident. State v. Bailey, 65 N. ©. Rep. 426. 

The following authorities are relied on: Webb v. Durham, 
7 Ired. 180; Rurriy, C. J. calls attention, page 133, to the 
fact “no appeal is allowed in the case,” being under the 
statute of Forcible Trespass, and says Parker v. Galnette was 
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sustained because garnishee could not have a new-trial by 
appeal. Satchwell v. Respass, 10 Tred. 365; Nasu; J., says 
the writ. lies “where proceedings are not Serenn ae to the 
course of common law and no appeal is given.” Baker v. 
Halstead, Busb. 41, Nasu, C. J., “ when the right of appeal is 
‘not given the writ is used to correct errors of law.” Elliott 
y. Jordan, Ibid. 299, where it is cited and approved. State v. 
Bill, 18 Ired. 375, “ where the right of appeal is not allowed, 
defendant is entitled to have it revised on points of law.” 
Brooks v. Morgan, 5 Ired. 481. We are aware that there are 
conflicting opinions in Hartsfield v. Jones, 4 Jones 811, and 
perhaps other cases, but “ the reason of the thing” is against 
the right to use a recordart as a writ of false judgment, 
where the statutes gives a fulk and adequate remedy by ap- 
peal. So far as the case shows the appeal was not lost by 
fraud or accident, and plaintiff has only insisted on the 
writ to Gorrect an. error of law, when he did not see proper 
to appeal. 

The question is presented thus: Judgment is given 

against plaintiff before a magistrate; no appeal is prayed ; 
_two years after, when other creditors press him to get prefer- 
ence he sues out this writ to correct. an error of law, and 
to have the judgment declared void, which was done—can 
he thus trifle with even’ a magistrate’s judgment? Baker 
y. Halstead, Busb. 41. 

. 2. If the Court is of the opinion that the writ lies in the 
nature of a writ of false judgment, we say that the Justice’s 
judgment is fully sustained by the case of Waldo v. Jolly, 4 
Jones, 173, where the Court says the plaintiff may divide 
his account, and the only disadvantage for him is that the 
statute may run sooner against him than if he sued on all 
the. account. 3 7 

It was the duty of the petitioner to assign his errors, and. 
the Court had no right to treat the petition as in the nature 
of a writ of false judgment. 
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1. As to jurisdiction, see Constitution, art. 4, sec. 33; 
Moore v. Thompson, Bush. 221; Ramseur v. Barrett, 5 Jones 
409 ; Waldo v. Jolly, 4 Jones 173, 174; Beatty v. Caldwell, 67 
N. C. Rep. 42. Jurisdiction cannot be conferred by consent. 
Leach v. W. N. C. 2. R. Co., Ibid. 486. 

2. When recordart will be granted ; Critcher v. d/cCadden, 
64 N. C. Rep. 262. Practice therein; Collins v. Gilbert, 65 Ne 
C. Rep. 185 ; Swain v. Smith, Ibid. 211, 338. When there is 
a defect of jurisdiction, no matter how it appears, the Court 
will stay proceedings in the cause. Israel v. Ivy, Phil. I. 
Sol, 552. 

o. The fiduciary relations of attorney and client, guardian 
and ward, &c., are sufficient under our present judiciary 
system to raise a presumption of fraud as a matter of law, 
&c., unless rebutted. Lee et al. v. Pearce and wife, 68 N. C, 

‘Rep. 76. Theretheld that the Court, as a Court of Equity as 
well as law, will give relief as such. 

4. The proofs raise several issues, but only one is found 
by the Judge, and he thereupon vacates the judgment. 

If enough appears in the case to justify the vacating 
order, it is immaterial whether the Judge granted it upon 
the right or wrong finding. 

Sec. 118, C. C0. P.: What is meant by anaccount? All the 
items to be furnished. 

Sec. 499. Where the sum demanded exceeds $200, the 
Justice shall dismiss the action, &c., unless the plaintiff shall 
remit the excess above $200, and shall at the time of filing 
his complaint direct the Justice to make this entry. “The 
plaintiff in this action forgives and remits to the defendant 
all interest, and so much of the principal of this claim as 
is In excess of the two hundred dollars.” 

In Marshall v. Fisher, 1 Jones 117. Jury found question 

| 24. 
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of law correctly. If so, same as if the Court had found it 
so, and no ground for venire de novo. 

Hobbs v. Outlaw, 6 Jones 177. Evidence admitted correctly, 
but upon improper ground, new trial refused. 

Mordecai v. Parker, 8 Dev. 427. “For though, the Court 
erred as to the rule of damages—a verdict for the defend- 
ant would have stood, because the record shows that upon 
another trial, the defendant must have a verdict. This 
action cannot be maintained for any purpose.” 


Parson, 0. J. A writ of recordart is sometimes used as a 
writ of false judgment to bring up a case in order to re- 
view an alleged error in law, and it is sometimes used as a 
substitute for an appeal in which case the whole matter is 
tried de novo in the higher Court. 

Whether a writ of recordart as a writ of false Judgment 
can be resorted to in cases where by law an appeal is given, 
and the party has failed to appeal, is a question which itts 
not necessary to decide, but we are inclined to the opinion, 
that when that error alleged is a defect of juristiction, such 
error may be corrected upon writ of recordari used as a 
writ of false judgment, although the party may have ne- 
glected to avail himself of the right to appeal. Israel v. 
Ivey, Phillips 551. 

We are of opinion that there was no defect of jurisdiction, 
and that Beatty was well entitled to “split up” his account 
in the words of the case, so as to include a certain number 
of items under one warrant, and a certain number of items 
under another warrant and so on, so as to bring the several 
warrants within the jurisdiction of a Justice of the Peace. 
This is called a “running account,” from the manner in 
which the items are set out in the book of Beatty, each 
item is entered and was in fact a distinct dealing, so that 
Beatty might, if so inclined have warranted Caldwell for the 
amount of each item the day after the article was sold and 
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delivered; in other words the legal effect was the same as if 
Caldwell had given his due bill to Beatty for each item at 
the delivery of the article. Waldo v. Jolly,4 Jones 173. 
After some hesitation it was held that when one has two 
promissory notes, both under the jurisdiction of the Court, 
and within the jurisdicton of a single justice, he might 
bring the case within the jurisdiction of the Court by issu- 
ing a writ and declaring for the jowt amount of the two 
notes. McCastin v. Irwin, 4 Dev. 48. It is beyond question 
that he might have had a warrant upon each note before a 
Justice of the Peace, so if there be ten notes or one hundred 
notes, or as in our case two hundred distinct dealings, each 
constituting a distinct cause of action for the sale and de- 
livery of goods. It was said on the argument, this would 
be extremely inconvenient to the defendant, and impose on 
him great hardship by an unecessary accumulation of costs. 
True, it would be very inconvenient not only to the debtor, 
but to the creditor, and for this reason there are but few 
cases in which such a course has been taken still, such is 
the law, and to avoid the hardship, the creditor is permitted 
to join several items in one warrant, but he cannot thereby 
escape the statute of limitations, which is applied,to each 
item as if sued on by itself. Green v. Caldcleugh, 1 Dev. & 
Bat. 320, and to discourage a multiplicity of action, the 
Court will under certain circumstances direct a consolidation. 
When a plaintiff sued out twenty-one warrants on as many 
bank notes, amounting in all to one hundred and four dol- 
lars, he was compelled to consolidate. Pierson v. State Bank, 
4 Hawks 295; see also, Smith v. Bowe, N. C. Term Rep. 200; 
Buie v. Kelly, 7 Jones 266. 

It is nowhere intimated that the principle stated in Waldo 
v. Jolly supra, is notsound. The right to maintain separate 
actions on each item or any number of the items is con- 
ceded and, the Court interferes and orders consolidation 
simply to prevent useless vexation; but here there is no idea 
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of vexation, and it is apparent that the sole motive for hav- 
ing five warrants is to keep within the jurisdiction of the 
Justice of the Peace; had he sued out two hundred warrants 
(one on each item) there would have been no defect of Juris- 
diction ; he elects to include all under five warrants to avoid 
a rule for consolidation. We can see no ground upon which 
it can be seriously urged that he was obliged to treat the 
whole as one debt and sue in the Superior Court. So the 
main ground on which the application for the writ of recor- 
dari was made is untenable. His Honor was under a mis- 
apprehension, in supposing that whether Beatty’s account 
was over the jurisdictlon of a Justice of the Peace or not, is 
a question of fact and not a question of law; the question of 
fact was as to the amount of the account and of how many 
items it was composed ; as to that there was no controversy. 
His Honor erred in regard to the question of law and his 
decision is of course subject to review, although it is treated 
by him as a matter of fact. 

In regard to the alleged fraudulent conduct of Beatty and 
Grier, attorney of Caldwell, we are at a loss to see how that 
can be reached by a writ of recordari, used as a writ of false 
judgment. What error in law did the Justice of the Peace 
commit? Here was a warrant within hisjurisdiction as we 
have seen above,'the attorney of the defendant was present 
and did not dispute the items, but on the contrary, after 
entering a credit admitted the several amounts claimed to 
to be due; what could the Justice of the Peace do, save to 
enter judgment for plaintiff? and what can be brought up 
for review by this mode of proceeding ? 

Under the old system this would have been a case for a 
bill in equity, to have the judgments set aside and a new trial 
by consent of the plaintiff on the ground of fraud; or pos- 
sibly it may have been reached by a writ of error for mat- 
ter of law, in which case the application would be made to 
the Justice to vacate the judgments on the ground that they 
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had been obtained by fraud. But a writ of false judgment 
only lies when the Justice himself has committed an error 
of law. | | 

Whether the remedy under the new system is by action in 
the Superior Court to compel the party to consent to have 
his judgments vacated and a new trial had, as formerly 
under a bill in equity or by an application to the Justice of 
the Peace, are questions about which we express no opinion ; 
for really we have not formed one, but we are all clearly of 
opinion that the alleged fraudulent conduct of Beatty, and 
Grier, the attorney of Caldwell, cannot be inquired into upon 
a, writ of false judgment. 

There is error. Judgment below reversed. 

This will be certified. 


Per CurraM. | Judgment reversed. 


DAVID ISRAEL, Ex’r of JOHN ISRAEL, dee’d v, NANCY KING, Ex’x de son 
tort of CHARLES IVEY. 


Evidence to charge one as executor de son tort, need not be sufficient to warrant 
a conviction of felony. 


In seeking to charge a widow as executrizx de son tort, the value of her year’s pro- 
vision should be deducted from the assets found to be on hand. 


The personal representative of a deceased administrator is a necessary party to 
a suit against his widow, seeking to charge her as executrizx de son tort. 


CiviL ACTION, to charge defendant as executrix de son tort, 
tried before Buzton, J., at the January (Special) Term, 1878, 
of the Superior Court of RoBrson county. 

The following is the case settled by his Honor, Judge 
Buxton, and sent to this Court as a part of the transcript 
of the record. 

“The defendant, Nancy ae 4 was first the widow of 
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Charles Ivey, who died 27th January, 1866. With her con- 
sent, letters of administration on the estate of Charles Ivey, 
was granted to Reuben King at the February Sessions 1866, 
of the County Court of Robeson county. In 1867, May 
31st, the defendant, Nancy, intermarried with the said King, 
who died before the commencement of this suit, August, 
1869, leaving a will and a large estate. 

This present action was instituted by plaintiff to recover 
from the defendant as executriz de son tort of her former hus- 
band, Charles Ivey, the payment of certain notes, set out in 
detail in his complaint, alleged to be due the plaintiff’s tes- 
tator from said Ivey on the ground that the defendant had 
misapplied to her own use a quantity of cotton and bacon 
belonging to the estate of Charles Ivey, her late husband. 

Upon the trial the defendant objected to the sufficiency 
of the complaint, because it did not specify the quantity of 
cotton and bacon alleged to have been converted. The 
Court sustained the objection, but permitted the plaintiff to 
amend his complaint by inserting: “ Kighteen four hun- 
dred Ibs. bales of cotton and 2,000 Ibs. of bacon;” the 
complaint as originally drawn was verified by affidavit, but. 
was not re-sworn to after the amendment. Defendant ex- 
cepted. 

This amendmert to the complaint having been made, the 
plaintiff took the ground that the answer ought to be res- 
ponsive to the amended portion of the complaint, or else 
that the allegation should be taken to be true. The Court 
concurred in the position, whereupon defendant asked and 
obtained leave to amend her answer, which was done by 
inserting the statement in’ reference to 16 bales of cotton 
and 1500 lbs. bacon. | 

On the part of the plaintiff, it was in evidence that all 
the notes mentioned in the complaint, except one for $80, 
(which was subsequently withdrawn by plaintiff) were due 
and owing by the estate of Charles Ivey to the testator of 
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the plaintiff. It was further proved that at the time of his 
death Ivey was in possession of 16 bales of cotton, a large 
quantity of bacon, a large number of hogs and other per- 
sonal property. 

The plaintiff further proved by one Branch, the former 
overseer of Ivey, that some three weeks after Ivey’s death, 
the witness took possession secretly of 12 bales of cotton 
and 42 large sides of bacon, which were disposed of under 
her directions—the cotton being carried off by night to 
market and sold, partly at Fayetteville and partly at River- 
side; that in the trip to Fayetteville he was accompanied 
by Dr. Norment, under whose instruction the defendant di- 
rected him to act. This witness also testified that by direc- 
tion of the defendant, after her husband’s death, he secreted 
in the woods a mile from the house, a lot of 40 hogs be- 
longing to the estate, to prevent them from being sold for 
the benefit of the estate, and that they were not sold, but 
were killed for defendant; that he was also directed to 
secure all the valuable tools and not have them sold. This, 
he, the witness did, and the tools were not sold. For the 
plaintiff it was also proved by Mrs. Branch, wife of the 
preceding witness, that shortly after the sale of the cotton 
in Fayetteville, the defendant exhibited to her a bag which 
she, the defendant, told her contained the cotton money. 

Mrs. Branch also testified that the defendant had corn, 
lard, pork and crockery conveyed off and secreted, to pre- 
vent these articles from being sold for the benefit of the 
estate of her husband, Charles Ivey; this was after his, 
Ivey’s death. It was also in evidence, that at the time of 
the sales spoken of, cotton was worth 20 cents per lb. in sil- 
ver, and bacon 20 cents in greenbacks. 

In answer, the defendant proved by Dr. Norment that her 
husband, Charles Ivey, and John Ivey, his son, both died of ° 
small-pox in January, 1866, on the plantation, within a few 
days of each other; that the witness was the attending 
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physician, and that it was difficult to provide nurses or 
other attendants or medical care atthetime; that his whole 
time for 30 days was occupied by these two cases of small- 
pox, and that the county was in a greatly unsettled and 
disturbed condition owing to the prevalence of the disease. 
The witness further testified that fearing to lose his bill, 
amounting to $1500, and as the only means of securing it 
after the death of the Iveys, he went to the house of the 
defendant in the night time, and without her knowledge or 
consent, expressed or implied, and with the aid of the over- 
seer, he took 8 bales belonging to the estate, and 4 bales 
pointed out to him by the overseer as belonging to the estate 
of John Ivey upon whose effects he, the witness, afterwards 
became administrator and sold them and applied the pro- 
ceeds to the payment of his medical bill, which was larger 
than the amount of sales; that afterwards, upon its becom- 
ing known to him that Mrs. Ivey was in need he loaned her 
$150 of the money arising from the sale of John Ivey’s 
cotton, she promising to return it when called for;. that the 
money he let her have was silver, and that she never got a 
cent of the proceeds of the eight bales of her husband’s 
cotton, and that at the sale made by Reuben King, admin- 
istrator of Charles Ivey, he, the witness, bought four other 
bales of cotton, for which he gave his note. 

For the defendant, was further read in evidence the record 
of proceedings in the County Court of Robeson, instituted 
by defendant as widow of Charles Ivey to obtain a year’s 
allowance, whereby it appeared that at. November Term, 
1866, the report of the commissioners were confimed. By 
this report there were set apart for her use certain articles, 
which not being on hand the deficiency was assessed in 
money as prescribed by law, and which amounted to $146.50. 
‘The account of sales of Reuben King as. administrator of 
Charles Ivey was also read in evidence, by which it ap- 
peared that 23 hogs, a number of pigs and a quantity of 
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corn were there, March 1866, sold; of which the widow pur- 
chased 8 of the hogs, a lot of the pigs and 20 bushels of 
corn. 

‘The evidence being closed, one of the defendant’s counsel . 
in his address to.the jury called attention to the 118 chap., 
sec. 17 Revised Code, which allows the widow of an intestate 
to use so much of the crop, stock and provisions on hand, 
as may be absolutely necessary for the support of herself 
and family, until grant of letters of administration, and he, 
the counsel insisted that the complaint made no reference 
to this right of the widow, and contained no averment, that 
she had transcended this right. In reply the plaintiff’s 
counsel insisted that the complaint did in effect make that 
averment, as it charged that the widow had appropriated 
to her own use eighteen four hundred pound bales of cotton, 
and 2000 Ibs. of bacon that should have been sold by his 
administrator and held as assets for the payment of his 
honest debts. In the view presented by the counsel of the 
defendant, his Honor concurred, and held that the com- 
plaint shold state explicitly that the defendant had appro- 
priated to her own use over and above what was necessary 
for the support of herself and family until grant of admin- 
istration, and directed the complaint to be amended by in- 
serting the required averment. Complaint thus amended 
was not re-sworn to. Defendant excepted. Defendant’s 
counsel then asked in writing this special instruction. “That 
the testimoney to charge the defendant as executrix de son 
tort, must be sufficient to warrant a conviction of felony, 
viz: taking, stealing and carrying away the personal pro- 
perty of the deceased, had it been done by any other person 
not under her direction.”. Deeming it erroneous, his Honor 
omitted to notice the instruction in his charge to the jury. 
He instructed the jury that in order to charge the defendant. 
as executrix de son tort, of Charles Ivey, the appropriation 
by her of cotton and bacon belonging to his estate, must 
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have been of more than was necessary for the support of 
herself and family from the time of his death until admin- 
istration was granted on his estate, and such appropriatiom 
must have been fraudulent, done with the intent to defraud 
the creditors of Ivey. Defendant excepted. a 

His Honor handed the jury three issues in writing to 
which they were to respond, to-wit: 

i. Are the notes read in evidence due the plaintiff? : 

2. Did the defendant, with intent of defrauding the credi- 
tors of Charles Ivey, fraudulently appropriate to her own 
use, 18 bales of cotton and 2,000 lbs. bacon, or any part 
‘thereof, being cotton and bacon more than was necessary 
for the support of herself and family from the time of his 
death, 27th January, 1866, untiladministration was granted 
on his estate at February Term, 1866, (4th Monday in Feb- 
ruary, 1866)? 

3. If so, what was the quantity and value of the cotton 
and bacon, thus fraudulently appropriated ? 

In regard to these issues the Court instructed the jury 
that if they found the first or second against the plaintiff, 
they need enquire no further, but if they found them both 
in favor of the plaintff, they should then proceed to respond 
to the third interrogatory. 

In rendering their verdict, the jury returned a written 
answer to the first and third issues; to the first, they found 
that the “notes were just;” to the third, they answered ;” 12 
bales of cotton, 4860 lbs. @ 20 cents gold, $680; 47 sides 
of bacon, 840 lbs. @ 20 cents currency, $168. 

To the second issue, no, answed was appended. his 
Honor inquired of the jury “how they found the second 
issue? The jury answered “in favor of the plaintiff.” 
Thereupon his Honer directed their answer to the second 
interrogatory to be entered in the affirmative. Defendant 
excepted.” 

Upon the foregoing finding of the jury, the Court di- 
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rected a reference to the clerk to state the amount due upon 
the notes, allowing the legislative scale of depreciation, and 
for the amount, to enter judgment in favor of plaintiff and 
for costs. 

From this judgment, defendant appealed. 


Leitch, N. A. McLean and Cantwell, for appellant. 
Strangeand W. McL. MeKay, contra: 


The acts complained of were committed by the defendant. 
before letters of administration were granted. Subsequently 
King qualified as administrator; about twelve months there- 
after King, the administrator, married the defendant; after 
King’s death the action was commenced against defendant 
to charge her as executor de son tort of Ivey. 

The distinction made by the case seems to be this: that. 
when the acts relied on to charge one as executor de son toré 
were committed before the appointment of administrator or 
qualification of an executor, then the creditor may maintain 
his action, though there be at the time of commencement of 
action a rightful administrator or executor; but if the acts 
are committed after appointment of administrator or quali- 
fication of executor an action will not he by creditor. Mc- 
Monie v. Strong, Dev. & Bat., 87; 2 Wheaton Selwyn, 787. 

Executor de son tort may give in evidence that he has de- 
livered assets to rightful executor before suit brought—no 
defence if delivered after suit brought. 1 Wms. Executor, 
232; 1 Salk. 318; Padget v. Priest, 2 Term Rep., 100; Curtis 
v. Vernon, 3 Term Rep., 590; 2 H. Blackstone, 18. 

How could this defense arise unless suit could be main- 
tained after the appointment of administrator ? 

May join executor de son tort with ceo executor. 1 
Wms. Executor, 232. 

2. But after acts canes and before suit brought the. 
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defendant married administrator, and King, therefore, be- 
came liable for her debts. 

But the suit was not brought until after the death of King, 
and though the effect of the marriage was to make King 
liable, it did not relieve her, and upon his death the suit 
may be maintained against Nancy King, the defendant. 
McQueen on Husband and Wife, 59 vol. Law Lib. mar- 
ginal pages 39 and 40, and page 193. 

3. It is insisted that by the marriage the assets of the estate 
of Ivey which had been appropriated by defendant, passed 
by operation of law, into the possession of the rightful ad- 
ministrator and therefore defendant is discharged from 
liability. 

It is true that the delivery of assets before suit was brought 
by executor de son tort to rightful administrator, is a defense 
to the action; but this cannot be presumed; the burden of 
proof is upon the defendant. 

The evidence shows that these goods—corn and bacon— 
were taken off in the night time and sold. Is there any 
evidence that the proceeds of sale were in the hands of de- 
fendant at the time of marriage? | 

The evidence is the other way. Dr. Norment, witness for 
defendant proves that the widow was in such a destitute 
condition before marriage with King that he loaned her 
$150. 


Ropman, J. We think it unnecessary to notice the first 
and second exceptions which relate only to the sufficiency 
of the pleadings. His Honor had the right to allow or re- 
quire the amendments, whether they were necessary or not, 
and after they were made at last, the pleadings sufficiently 
made the issues which were submitted to the jury. 

3d Exception. The defendant’s counsel requested the Judge 
to charge the jury “that the testimony to charge the defen- 
dant as exector de son tort must be sufficient. to warrant a 
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conviction of felony, viz: taking, stealing and conveying 
away the personal property of the deceased, had it been done 
by any other person not under her direction.” 

The judge properly declined this, but told the jury that 
it must be proved that she took more of her husband’s goods 
than was necessary for the support of herself and family up 
to the grant of administration, that it must have been done 
fraudulently and with the intent to defraud his creditors. 
We think if there is any error in this it is one of which the 
defendant cannot complain. 

His’Honor submitted three issues to the jury: 

1. As to the notes declared on. 

2. Did defendant fraudulently appropriate the cotton and 
bacon mentioned, and 

3. What was their value ; 

And upon the jury fndine the two first issues for the 
plaintiff directed a judgment to be entered for the value of 
the notes, not to exceed the value of the goods appropriated, 
as found by the jury. 

It is now suggested that the pleadings and evidence dis- 
close two defenses which (if found as facts by the jury or 
upon a reference) the defendant should have the benefit of : 

1. That the value of the year’s provision assessed to her 
should be dedueted from the assets found to have been 
received. 

We think this should be, unless it shall appear that the 
years’ provision was paid from some other source. Such 
an allowance has priority to all debts. It is not a debt 
owing by the deceased, and consequently does not come 
within the rule that an executor de son tort, cannot retain for 
a debt to himself.’ It isa provision which the law makes 
for the support of the family during the first year after 
widowhood. Moreover, a retainer may be justified by 
obtaining administration, and the marriage with the admin- 
istrator was equivalent to that for this purpose. 


382 IN THE SUPREME COURT. 


ISRAEL, Ex’r v, KING, Ex’x. 


2. The other defence goes to the whole demand, viz: that 
the defendant before suit brought by the plaintiff married 
the rightful administrator, whereby she transferred and 
paid over to him all the assets of the estate, and became 
released from all further liability by reason of the same. 

The fact of the marriage appears to be admitted by the 
pleadings. Recent legislation has so changed the law res- 
pecting the effects of marriage on the contracts and property 
of the parties to it that any laborious discussion of what 
they were would be unprofitable. Moreover as in the view 
we take of the case the personal representative of the 
administrator should be a party, and as the questions which 
are now suggested do not appear to have been considered 
below, and were not fully argued in this Court, we prefer to 
express no opinion on any question further than may be 
necessary to confine our inquiry within certain limits. 

We suppose it to be clear that if one who has made him- 
self an executor de son tort by taking possession of the pro- 
perty of a deceased, accounts with and pays over to the 
rightful administrator before suit brought by a creditor, 
such payment is a defence to the action of the creditor. 1 
Williams on Ex’r 235. Padget v. Priest, 2 Y. BR. 97; Curtis 
v. Vernon, 3 Y. R. 587. 

If a man being acreditor in his own right marries his 

feme debtor his debt is realeased forever. 8 Co. 136; 1 
Thomas Coke 485, note D; Dyer 140. 

If however the debt be to the husband as a trustee, it 
cannot be that as between the debtor and the cestuz que trusts, 
the debt is extinguished. Bacon Abrid. 9, Release B. Cro 
Eliz. 114; Moore 236, pl. 368; Leon 320. Dorchesier vy. Webb, 
Cro. Car. 372; Coifon v. Colton, 2 Vern. 290. 

How far it would cast any liability upon the husband 
after the termination of the marriage by his death, and 
whether that lability would be primary or secondary as 
between his representative and the feme, we have not found 
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determined. It may be that it would depend upon whether 
he actually received from his wife the very assets of his 
intestate which she had appropriated, or other property into 
which they had been converted; or it may be affected by 
the fact that he obtained by her other property sufficient to 
pay the debt. Carmichael v. Carmichael, 2 Phil. C. C. (Eng. 

ch. Rep.) 101; Cotton v. Cotton, ub. 2 Tern. 270; Powell v. 

Bell, Pre. ahae 255. | 

These questions are left open. 

This case therefore is remanded in order that the personal 
representative of King may be made a party, and that it 
may be ascertained what property King acquired by his 
“marriage with the defendant, andif necessary that accounts 
may be taken of the administration of the deceased Ivey, 
both by the defendant, and by King, and that such further 
proceedings be had, &c. 

The findings on the issues will stand in the mean while. 


Per Curram. Case remanded and order accordingly. 


STATE v. MATHEW DAVIS. 


In an indictment for perjury, where the defendant is charged with having been 
sworn “on the Holy Gospels of Gad,” and it appeared that he was not sworn 
as charged, such variance is fatal and will entitle the defendant toa new 
trial. 


INDICTMENT for perjury tried before Towrgee, J, at the 
Spring Term, 1878, of the Superior Court of Ranpotpr 
county. 

Defendant was charged with having, in a suit between 
Hood, Bonbright & Co., plaintiffs, and Welborne Lassiter, 
defendant, tried in the Superior Court of Randolph county 
before his Honor, Judge TourcEr, at Fall Term, 1871, 
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“ being then and there duly sworn upon the Holy Gospel of God 
to speak the truth,” &c., falsely, wickedly, wilfully and cor- 
ruptly committed perjury, in swearing as to the attestation 
of a certain deed, which was a material point on the trial of 
the issue then joined. | 

On the trial much evidence was introduced both for the 
State and for the defendant, to the introduction of some of 
which the defendant objected. It is unnecessary, however, 
to a proper understanding of the opinion delivered, to notice 
the exceptions of the defendant to the evidence as the case 
was decided in this Court upon one point: the alleged error 
in his Honor in charging the jury “that it was not neces- 
sary for the State to prove that the defendant was sworn 
upon the Holy Gospel of God as charged in the bill of in- 
dictment; that if they were satisfied that he was sworn In 
any manner known to the law it was sufficient.” To this 
charge the defendant excepted. 

The jury returned a verdict of guilty. Motion by defen- 
dant to arrest the judgment for error in allowing certain 
evidence to be given to the jury, and also for error in the 
charge of his Honor as to the above, and other points need- 
less to mention. Motion refused. Judgment and appeal. 

No counsel for defendant in this Court. 


Attorney General Hargrove and L. JZ. Scott for the State: 


1. The transcript discloses that “the defendant was sworn 
and examined as a witness,” &e. The form and manner of 
the oath was not shown. 

It is admitted that if it had appeared in evidence that he 
was sworn with “up-lifted hands,” or was a Quaker, it hay- 
ing been charged that he was sworn on the “ Holy Gospels,” 
the variance would have been fatal. 

But, in Rex v. Rowley, Ky. and Mood. N. P. C. 302, (found 
also in 24 Eng. Com. Law,) it is held, “that proofs that the 
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defendant was .sworr and examined as & witness, supports an 
averment, that he was sworn on the holy gospels, that be- 
ing the ordinary mode of swearing in England.” See also 
Rex v. McCarther, Peake’s C. 155. 

II. The ordinary mode of swearing in this State is upon 
the holy gospels. Rev. Code, chap. 76, sec. 1. It was suf- 
ficient for the State to show that the defendant was “sworn 
and examined.” Ifsworn in the exceptional form, it was 
proper matter of defense. 


READE, J. Our statute declares that “lawful oaths for 
the discovery of truth and establishing right are necessary 
and highly conducive to good government, and being most 
solemn appeals to Almighty God. * * * * Such oaths 
ought to be taken and administered with the utmost 
solemnity.” This “solemnity ” applies not only to the sub- 
stance of the oath, but to the form and manner of takiny it, 
and of administering it.. And therefore the statute further 
provides that the Judge, or either person administering it, 
“shall require the party sworn to lay his hand upon the 
holy evangelists of Alminghty God, * * * * and after 
repeating the words, so help me God, shall kiss the holy 
gospels as a seal of confirmation to the said engagements.” 
Rev. C. Oaths. After this manner every witness in North 
Carolina must besworn. And a wilful violation of such an 
oath in a material matter is perjury, and no otheris. This 
is the general rule. The only exception is “when the per- 
son to be sworn shall be conscientiously scrupulous of taking 
a book oath in manner aforesaid, he shall be excused from 
laying his hands upon or touching the holy gospels * * * 
aud he shall stand with his right hand lifted up towards 
heaven,” &c. And Quakers and some others who have con- 
scientious scruples about swearing at all, are permitted to 
“affirm.” 

If the usual form of oaths upon the holy evangelists is 

25 
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rr with, and an“ appeal” or “ affirmation.” is sub- 
stituted, it must appear that the person sworn had 
conscientious scruples; else the “ appeal ” or “affirmation ” 
is invalid. 

This much. has been said because of the general and 
solemn importance of the subject, and because his Honor 
seemed to be of the opinion that an oath valid for any one 
person was valid for every other person. 

The indictment charged that the defendant was sworn 
“upon the holy gospels.” His Honor charged the jury that 
they might convict him “if he was sworn in any manner 
known to the law.” We are to take it that this meant that 
they might convict him if it appeared that he was not sworn 
upon the holy gospels as the indictment charged, but was 
affirmed asa Quaker. And this is clearly in violation of 
the rule that the prebata and allegata must agree. We sup- 
pose that his Honor’s idea was that as falsehood was the 
substance of the offense, the form of the oath was immaterial. 
But experience, precedents and practice all teach the value 
of certainty and precision in legal and especially in criminal 
proceedings. If one is charged with killing another with 
poison it will not be sufficient to prove that he killed him 
with a sword. 

The following is a quotation from 2 Chit. Cr. L. p. 809: 
“And if he were sworn twice, first in the usual form, and 
afterwards after his own method, to state that he was sworn 
on the holy gospels of God will suffice, though had he been 
sworn only in the latter way the variance would have been 
fatal.” . 

So in our case heis charged with having been sworn upon 
the holy gospels, and as we are to take it from the charge it 
appeared that he was not sworn as charged, but in some 
other way. The variance is fatal. 

There are several other points in the case, but as this 
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entitles the defendant to another trial, it is not necessary to 
notice them. | 
There is error. 


Per Curiam. Venire de novo. 


GEO. W.SWEPSON v. JOHN C. HARVEY and others. 


.A suit in our former Courts of Equity by A, the ‘equitable assignee of a bond 
against B, the assignor, to compel B to allow the use of his name in a suit at 
law against D, the obligor in the bond, which suit was dismissed, is no bar 
toa suit by A, the party in interest, under the new system against D. 


Wor does the fact that after the equity suit was dismissed, D having notice of 
the equitable assignment, paid off the bond to B, affect A’S right to recover. 


The record of a suit between A and B,in which a certain assignment was ad- 
judged valid, is no evidence of the validity of such assignment in a suit 
between A and D, D being no party te the former suit. 


CIVIL ACTION, tried before Tourgee, J, at Spring Term, 
_ 1878, of the Superior Court of ALAMANCE county. 

The facts pertinent to the points decided in this case, 
with the exceptions and objections taken upon the trial in 
the Court below, are fully set out in the opinion of this 
Court. | 

Upon the issues submitted to them, the jury found a ver- 
dict for the plaintiff. From the judgment rendered in 
accordance with the verdict, the defendants appealed. 


Wm. A. Graham, for appeilants. 
Dillard, Scott & Smith, contra. 


Reape, J. It appears that the defendants were indebted 
-by bond to one Palmer, and that Palmer made an equitable 
assignment of the bond before due to one Ireland, and that 
Treland made an equitable assignment of the bond before due 
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to the plaintiff. Of-all which’the defendant had notice, so 
that the defendants became the debtors of the plaintift. » 
This was prior to the adoption of the present Constitution, 
abolishing the distinction between courts of law and courts 
of equity. And in suing the defendants in a court of law, 
as the plaintiff did, he was obliged to sue in the name of 
Palmer, the payee of the bond. And Palmer moved to dis- 
miss the suit, which compelled the plaintiff to file a bill in 
equity to enjoin Palmer from dismissing, and to compel him 
to allow the use of his name in prosecuting the suit. Upon 
the coming in of Palmer’s answer denying the plain- 
tiff’s equity the injunction was dissolved ; and then Palmer 
dismissed the suit atlaw which the plaintiff had instituted 
in his name against the defendants. And the plaintiff’s 
equity suit against Palmer was dismissed also. This was 
in the Fall, 1867. In 1868 the new Constitution was adop- 
ted uniting the courts of law and courts of equity ; and soon 
afterwards the Code was adopted enabling the real party in 
interest to sue, and subsequently the plaintiff brought this 
suit. 

1. The defendant’s first objection to the plaintiffs right to 
recover is, that the equity suit against Palmer, whether 
pending or dismissed, is a bar to this action. We do not 
think so. The object of that equity suit was not the recov- 
ery of the debt, but to compel Palmer to allow the plaintiff 
the use of his name in a suit at law upon the bond against 
the defendants. And his failure to secure the right to sue 
in Palmer’s name, is certainly no bar to suing in his own 
name as soon as that remedy was provided by law. 

2. The defendant’s second objection is, that after Palmer 
dismissed the action at law which the plaintiff had institu- 
ted in his name against the defendants, they paid off, the 
debt to Palmer. This is their loss, and if done in good 
faith, it is their misfortune. But still it cannot affect the 
plaintiff's rights. 
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3. The defendant’s third objection is that it became neces- 
sary in this suit that the plaintiff should show the assign- 
ment from Palmer to Ireland and from Ireland to plaintiff. 
And in order to show the assignment from Palmer to Ire- 
land, he offered in evidence the record of a suit which 
Palmer brought against Ireland to try the validity of the 
assignment—Palmer alleging that the assignment was ob- 
tained by fraud and duress—which suit was terminated in 
favor of Ireland, and in favor of the validity of the assign- 
ment to Ireland. To that suit the defendants were not par- 
ties, and they object that the record was not evidence. The 
record was admitted as evidence, and in that we think there 
was error. And for this error there must be a new trial. 
It was competent for the plaintiff to prove the assignment 
to Ireland by Palmer, the very transaction by any compe- 
tent evidence; but neither the verdict of-a jury, nor the 
judgment of a Court is evidence of the fact against any one 
who hasan interest to deny it, and who was not a party to 
the suit. 

It is nota judgment in rem, but inter partes, and as against 
the defendants, is res inter alias acta. 

There is error. 


Per CurRIAM. Venire de novo. 
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STATE v, JOHN DIVINE and WILLIAM BROOKS.: 


To enable insolvent defendants, convicted in criminal actions to appeal from: 
judgments of the Court below, it must appear by affidavit that they'are wholly 
unable to give security for the costs, and that. they. are advised by counsel 
that they have reasonable cause for the appeal prayed for, and that the ap- 
plication isin good faith. 


Act. of 1869~70, chap. 196. 


InDIcTMENT for keeping a disorderly house, tried before 
Russell, J., at, the January Term, 1873, of New Hanover 
Superior Court. 

The defendants were charged with keeping a disorderly 
house by indictment, drawn in ‘accordance with precedents 
in Chitty’s Crim. Law, and in the Court below were found 
guilty. The record states: “From the above judgment the 
said John Divine and William Brooks pray an appeal to 
the Supreme Court, and it appearing to the satisfaction of 
the Court here, that the said John Divine and William 
Brooks are insolvent, the said John Divine and William 
Brooks are allowed to appeal without security. 


No counsel in this Court for appellants. 
Hargrove, Attorney General, contra. 


SETTLE, J. There is no case before us. The Act of 1869- 
’T0, chap. 196, entitled, “An act to enable poor persons to. 
appeal to the Supreme Court in State cases,” give the right 
of appeal to insolvent defendants upon their complying with 
certain requisites specified in the Act. The record sent up 
states that “it appearing to the satisfaction of the Court here, 
that the said John Divine and William Brooks are insol- 
vent, they are allowed to appeal without security.” 

The insolvency of the party is not alone sufficient to en- 
title him to the benefits of this act; it must also appear by 
the affidavit, which must be filed before the Judge can grant. 
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the appeal, that the defendant is advised by counsel that he 
has reasonable cause for the appeal prayed for, and that the 
application is in good faith. Both of these essential requi- 
sites are wanting in the record before us. We think that 
the affidavit should set forth the name of the counsel who 
advises that there is reasonable cause of the appeal. Other- 
wise, it would be in the power of a defendant to commit a 
fraud upon the Court, for it does not follow that the counsel 
upon whom he relies is an attorney of the Court or any one 
learned in the law. | 

This construction is reasonable and can work no hard- 
ship upon insolvent defendants whose cases have merits. 

We might stop here, but as this is the first case in which 
we have announced our construction of this act, it may save 
the defendants further trouble and expense to say that we 
have examined the whole record and find no error. The 
indictment seems to have been copied from Chitty’s Crim. 
Law, and we see no good ground of complaint either to the 
rulings of his Honor or the finding of the jury. 


Per Curram. Appeal dismissed. 
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W.F. LEWIS, Ex'r of K. H. LEWIS v. G. W. JOHNSTON, Adm'r of JAS. 1, 
CLARK. 


A defendant who isan administrator, is entitled to costs in an aetion wherein 
the plea of “fully administered” has been found for him, anda judgment 
quando rendered. See 87 N.C. Rep, 3. 


(The cases of Wellborn v. Gordon, 1 Mur, 2; Battle v. Rourke, 1 Dew, 28: Leigh 
v. Lockwood, 4 Dev. 577; King v. Howard, 4 Dev. 581; Grigith v. Byrd, 2 Ired. 
72; Terry vy. Vest, 11 Ired. 65, cited, commented on and distinguished from 
this,) 


Petition filed by plaintiff at January Term, 1878, to re- 
hear a judgment rendered in this Court at the June Term 
previous. Case reported in 67 N. C. Rep., page 38. 

The plaintiff stating the facts as they are reported in the 
case at June Term, 1872, and in the opinion now delivered, 
prays that the Court will correct the error, by which the 
defendant recovered costs against the plaintiff. 


Battle & Son, for petitioner, submitted : 


The question is whether if an executor or administrator 
plead to an action against him the general issue and fully 
administered, and the plaintiff confesses the latter and joins 
issue only on the former, and upon the trial of which he 
obtains a verdict and judgment, he ought to pay the whole 
costs of the suit. We contend that he ought not, and rely 
upon the following authorities as directly in point in our 
favor. Hinsley v. Russell, 12 East 232; 2 Williams on Ex’rs 
1,691; McDowell v. Asburg, 66 N.C. Rep. 446. This case 
was decided at June Term, 1872, (67 N. C. Rep. 38,) upon 
the supposition that the case was tried in the Court below 
upon both the issues of the general issue and plene adminis- 
travit, whereas the record proper shows that it was tried 
only upon the general issue, the other having been ad- 
mitted as soon as it was put in. All the cases cited, Well- 
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born v. Gordon, 1 Mur. 502; Battle v. Rourke, 1 Dev. 228, 
and Terry v. Vest, 11 Ired. 65, were cases in which the trial 
was upon the plea of plene administravit, as well as upon the 
other pleas. 


Smith & Strong, contra. 


Ropman, J. This is a petition to rehear a judgment of 
this Court at June Term, 1872, (67 N. C. 38.) The question 
now presented is this: An action is brought against an ad- 
ministrator upon a note of hisintestate. The administrator 
pleads non est factum and fully administered. The plaintiff 
at the term.at which the pleas are made admits the plea of 
fully administered, and at the same term the isstte on the 
plea of non est factum is submitted to a jury and found for 
the plaintiff, who thereupon takes a judgment quando. 
Does the plaintiff recover the costs of the action against the 
administrator, or does the administrator recover them 
against the plaintiff? 

It will be seen that the question now presented is sub- 
stantially different from that which was decided when the 
case was last before us. Then it appeared that the plaintiff 
took issue on both the pleas. Now it appears that he ad- 
mitted the plea of fully administered at the same term at 
which it was pleaded, and that the trial of the issue on the 
making of the note took place at the same term. The 
counsel for the plaintiff contends that the difference is ma- 
terial, and that as the case is presented on the present re- 
cord, he ought to recover costs. 

We may concede that by the English law, at least as it 
stood in 1829, the plaintiff would recover costs in a case 
like this. The authorities for this are 2 Williams Exee’rs 
1,798, and the decision of the Court of K. B. in Jarshall v. 
Wilder, 9 B. & C. 655 (17 E. C, L. R.) 

Strange as it may seem, there is not an authority in this 
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State. bearing with. any directness onthe question: Wé 
have examined all that: might be supposed to do so. The 
first is Wellborn v. Gordon, 1 Mur. 502, (1810.) In that case 
the admistrator pleaded non assumpsit and fully adminis- 
tered, and the plaintiff took issue on both pleas. On the 
trial the first issue was found for the plaintiff, and the 
second for the defendant, who was held entitled to recover 
costs. It will be seen that this case is not in ‘point, as the 
plaintiff, instead of admitting the plea of fully adminis- 
tered, took issue and went to trial upon it, when it was found 
against him. The decision is in conformity to the English 
law in a like case as stated in the case of Marshall v. Wilder, 
ante, and in Edwards v. Bethel, 1B. & A. 234, and fully sus- 
tains the decision in 67 N. C. Rep. upon the record then 
presented. © 

In Battle v. Rourke, 1 Dey. 228 (1827), the defendant picaiied 
pleas denying the debt and also fully administered, upon 
all of which the plaintiff took issue, and the jury found the 
first pleas for the plaintiff and the last for the defendant. 
‘Thereupon the plaintiff took judgment quando. This case 
is'tbut a repetition of Wellborn v. Gordon, and therefore not in 
point. In Leigh v. Lockwood, *4 Dev. 577, the question was 
whether an administrator against whom a judgment had 
been recovered for selling corn of the plaintiff, which he be- 
lieved to be the property of his intestate, was entitled upon 
a settlement of his administration account, tobe allowed for 
the costs paid by him under the judgment in-that action. 
Obviously that case has no bearing on the present. 

In King v. Howard, 4 Dev. 581 (1884), the adminstrator 
had pleaded performance, fully administered, former judg- 
ments and no assets ultra, all of which were found against 
him. He was held liable for the costs de bonis propriis. 
This case has no bearing. 

Griffith v. Byrd, 2 Tred. 72, was a petition for a distribu- 
tive share in the nature of a suit in equity, and has no 
bearing. 
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Terry v. Vest, 11 Ired. 65, relates entirely to a case where 
an administrator establishes his plea of fully administered 
before a jury, and hence is not in point. 

The first and only authority we have found bearing on 
the question before us is the dictum of Dicx, J., in deliver- 
ing the opinion of the Court in- McDowell v. Ashbury, 66. N. 
C. Rep.. 456, which is certainly an authority that the law 
had once been as the defendants contend it. now is, but it 
was not necessary for the decision of the case, which is that 
C. C. P. abolishes the writ of scire facias only as original pro- 
cess, and that it, or something equivalent to it, may still be 
used as mesnhe process. | 

But notwithstanding the English authorities, and the 
entire want of reported decisions in this State, bearing di- 
rectly on the precise question, it must be admitted that for 
many years past the practice has been in cases similar to the 
one before us, to give the administrator his costs. It was. 
probably an inference from the decisions cited, and is not 
opposed by any of them. In the absence of any opposing 
decision, we consider ourselves bound by this long, general 
and well known practice which seems not unreasonable or 
unjust. It is a maxim, “ optimus interpres usus. 

For this reason we think the former decision in this case 
right, notwithstanding the change in the facts, which we 
consider an immaterial one. 

We are the less disposed to depart from what may be 
called a settled practice as far as any can be, not resting on 
reported decisions, because since this action was begun the 
Code of Procedure has gone into effect, which somewhat 
changes the former practice. C.C. P. sec. 287, gives to a 
Court before which an action against an executor is tried, 
power to impose costs on him personally, only for misman- 
agement or bad faith. : 


Per Curiam. — Rehearing denied. 
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The homestead laws of North Carolina do notimpair the obligation of contracts, 
and are not unconstitutional. 


(Hull v. Kessler, 63 N. ©, Rep., 437; MeKeithan v. Terry G4 N. C, Rep. 25, cited and 
approved.) 


Crvin action for the delivery of personal property, tried 
before Waits, J, at the Spring Term, 1863, of CHowan Su- 
perior Court. 

On the 10th May, 1871, certain executions issued against 
the plaintiff from Chowan Superior Court, on debts con- 
tracted since the adoption of the Constitution in 1868. The 
property in controversy with other property, including a 
horse, was claimed and allotted to the plaintiff as his “personal 
property exemption,” under the 10th article of the Consti- 
tution, and the Acts of the General Assembly relating there- 
to, and the said executions were returned endorsed, “ noth- 
ing to be found.” On the 20th May, 1871, the same prop- 
erty was sold under an execution from the United States 
Circuit Court, at Raleigh, for a debt contracted in 1867, at 
which sale defendant purchased the property and was 
placed in possession thereof by the Marshal. 
~ On the 21st of May, 1871, plaintiff served the defendant 
with the affidavit and bond in this cause, and the property 
was taken by the sheriff from defendant and delivered to 
plaintiff. About two hours after that a copy of the summons 
was served on the defendant, the original having been filed 
with the Clerk. 

Defendant appeared and moved to dismiss the action be- 
cause it was not properly instituted. Motion refused, and 
defendant excepted. | 

Upon the trial, the defendant asked the Court to charge 
that the property in controversy was liable to the execution 
from the United States Court, and the seizure and sale by 
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the Marshal, under which defendant claimed, was valid. His 
Honor decline‘te: charge as prayed, whereupon defendant 
again excepted. 

Verdict and judgment for the plaintiff, from which ‘de- 
fendant, after an ineffectual motion for a new trial, ap- 
pealed, 


A. M. & J. A. Moore, for appellant. 
Gilliam & Pruden, contra. 


Reapr, J. The complaint alleges that on the 8rd of 
June, 1871, the plaintiff “was the owner and in possession 
of one bay horse and one black mule, of the value of $300 ; 
that on that day the defendant unlawfully took the same 
from his posession and converted them to his own use.” 
There is nothing else alleged in the complaint. 

The answer, after objecting to the want of a summons, 
“denies all the allegations in the complaint.’ There is 
nothing else in the answer. 

The case states that the property in controversy had been 
allotted to the plaintiff, as his personal property exemption 
as against certain executions which were issued against him 
from Chowan Superior Court on debts contracted since the 
ratification of the Constitution; and thereupon the execu- 
tions were returned to court, endorsed, “nothing to be 
found.” This is of no importance in the case, and we sup- 
pose it was stated only to explain why the allotment had 
been made. 

It is further stated as follows: “On the 20th of May, 1871, 
the same property was sold under an execution from United 
States Circuit Court at Raleigh, for a debt contracted and 
due in 1867, at which sale the defendant purchased and was 
placed in possession by the Marshal.” 

It is further stated that, “upon the trial the defendant 
asked the Court to charge that the property in controversy 
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was liable to the execution from the United States Circuit 
Oourt, and the seizure and sale by the Marshal under which 
he claimed were valid.” 

The Court refused so to chacaes ‘The sais found the is- 
sues for the plaintiff, and the defendant appealed. 

Having only appellate jurisdiction, it is plain that: we 
are confined to the record ; and that we can know no fact 
which is not stated, and can decide no point which is not 
raised, and must sustain his Honor unless error is shown. 
The only error alleged is the refusal of his Honor to charge 
that the property in controversy was liable to the execution 
from the United States Court, and that the sale by the Mar- 
shal was valid. His Honor must be sustained unless we 
can see that the execution and sale were regular and valid. 
Now, if there can be such a thing as an invalid execution, 
we are to take it that this was invalid. It is true that it is 
stated that it issued upon a debt due in 1867, and if we as- 
‘sume what is not stated, that it was a debt due from the > 
plaintiff, still it is not stated that there ever was any judg- 
ment upon the debt, in any court, at any time. And if 
there was a judgment, it is not stated whether it was alive 
‘or dormant, or whether it was against the plaintiff or some 
other person, or whether it was issued to the Marshal, or 
what was its form or substance, or whether the levy and 
sale were regular. Surely we cannot say upon such a skil- 
fully observed state of facts, that the defendant was entitled 
‘to the charges asked for. 

And his Honor could not assume that there was a regu- 
dar judgment and execution, without assuming what ought 
to be improbable, that an inferior United States ,Court 
sitting in North Carolina, would subject the property of its 
citizens to sale, when the highest Court in the State had 
repeatedly decided it was not subject to sale. 

It was stated at the bar by the counsel on both sides that 
a recent decision of the Supreme Court, (Gunn v. Barry) 
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which went up from Georgia, was supposed to be in conflict 
— with Hill v. Kessler, 63 N. C. Rep., and several subsequent 
cases in this Court in regard to our homestead laws; and 
that it is of great importance to the public, as well as to those 
parties, that this Court should reconsider Hill and Kessler. 
If it were true that the United States Supreme Court had 
decided the principles laid down in Hill v. Kessler contrary- 
wise thereto, we should make haste to conform our decisions 
to the decisions of the United States Supreme Court, because 
in all cases within its jurisdiction that is the highest Court, 
and the proper administration of justice and the true prin- 
ciples of our government, and the good order of society and 
the comity of courts, require subordination. We have not 
been furnished with an authenticated copy of the opinion in 
the case of Gunn and Barry and have seen only the news- 
paper report, which we presume to be correct. I have con- 
sidered it carefully, and I do not think it is in conflict with 
Hill and Kessler, or with any other decision of this Court. 
On the contrary, it is in exact conformity with our decisions. 
If there is anything seemingly in conflict it is only a dictum 
which bind neither that Court nor us. The facts in Gunn 
and Barry were, that at the time when the Georgia home- 
stead laws were passed Gunn not only had a debt against 
this debtor, but had sued him, and obtained a judgment 
against him, which judgment was alzen upon the debtor’s land 
and thereby Gunn had a vested right in the land, which the 
homestead laws could not divest. And therefore the United 
States Supreme Court, in its opinion well says: “'The effect 
of the Act in question, (the Georgia homestead Act) under 
the circumstances of the judgment, does indeed not merely 
impair, it annihilates the remedy. Thereis none left. But 
the Act goes still further. It withdraws the land from the 
lien of the judgment, and thus destroys a vested right of 
property, which the creditor had acquired in the pursuit of 
the remedy to which he was entitled by the law as it stood 
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when the judgment was recovered. It is in effect, taking 
one person’s property and giving it to another without com- 
pensation.” ‘This principle was expressly conceded by us 
in Hill vy. Kessler; and was expressly decided by us in Me- 
Keitham v. Terry, 64 N. O. Rep., p. 25, and was the only 
point in that case. And subsequently we decided that 
where there was the lien of a trust deed the homestead law 
did not operate. 

It is true that it 1s not only decided in Gunn v. Barry that 
vested rights were effected in that case, but it is also said 
that the Georgia homestead laws impair the obligation of 
contracts, and aretherefore void. It is also conceded in Hill 
v. Kessler, and in all casesin our Court, that if our home- 
stead laws impair the obligations of contracts, they are void, 
but our cases are all put upon the ground that our home- 
stead laws do not impair the obligations of contracts. And 
it may very well be that the Georgia homestead laws do 
impair contracts, while North Carolina homestead laws do 
not. They are not atall alike. In order to show that the 
Georgia homestead laws do impair the obligation of contracts, 
the learned Judge in his opinion copies the Georgia exemp- 
tion laws prior to the present homestead laws to show that 
they were very small—land not exceeding $200 in value, 
and personal property of small amount, and then he copies 
the homestead exemptions to show that they are very large, 
$2,000 land in fee simple, with all subsequent improvements 
in addition, and $1,000 personal property. And then the 
learned Judge says, “No one can cast his eyes over the 
former and later exemptions without being struck by the 
greatly increased magnitude of the latter.” And thence the 
inference is, that the object of the later exemptions was not 
the securing of necessaries to men and their families, but 
to defeat debts. | 

Now compare our former exemption laws and our present 
homestead laws with those of Georgia. Our Act of 1856, 
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Rey. Code, exempt personal property, articles by name, 
which may be of the value of several hundred dollars, more 
or less, according to the circumstances of the debtor’s fam- 
ily. And in 1866~’67, prior to the existence of the debt in 
the case before us, an Act was passed exempting “all nec- 
essary farming and mechanical tools, one work-horse, one 
yoke of oxen, one cart or wagon, one milch cow and calf, 
fifteen head of hogs, 500 lbs. of pork or bacon, 50 bushels 
of corn, 20 bushels of wheat, household and kitchen furni- 
ture not exceeding $200 in value; the libraries of attorneys 
at law, practicing physicians and ministers of the gospel, 
and the instruments of surgeons and dentists, used in their 
profession.. Acts of 1866-67, chap. 61. | 

It is apparent that an allotment of those articles approx- 
imate $1,000, and in many cases would exceed that sum in 
value. And the same Act allows a homestead of 100 acres, 
without restriction as to value, which in many cases would 
be worth, with the improvements, many thousands. 

In 1868 our Constitution was adopted, and in that our 
present homestead law is limited to $1,000 realty, not in fee 
simple, but for a limited time, and personalty to the value 
of $500. Can it be said of our homestead law, as the learned 
Judge said of the Georgia law, that any one in casting his 
eye over them, as compared with former exemptions, would 
be struck by the magnitude of the increase? Our home- 
stead law is not an increase, but a restriction upon former 
exemptions, and they were not made to defeat debts, but to 
secure necessaries and comforts to our citizens. 

From this explanation it will be seen that the decision of 
the Supreme Court of the Uuited States in the Georgia case 
conflicts in nothing with our own decisions, but they are in 
exact conformity. The Georgia case decides two points: 
first, that in that particular case, the plaintiff had obtained 
a judgment on his debt, before the homestead laws were 
passed, and that in Georgia that judgment was a Ken upon 
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the debtor’s property, which he had at its rendition ; and that 
thereby the plaintiffhad a vested right, a property, which could 
not be destroyed or taken from one person and given to 
another. We distinctly conceded this principle in Hill v. 
Kessler, and we expressly decided it in McKeathen v. Terry. 
There is then no conflict on this point. There is, however, 
this difference between the law of Georgia as stated in the 
Georgia case and the law in North Carolina: a judgment 
in North Carolina prior to the Code has never been held to 
be such a lien upon property as to create a vested right or 
property in the plaintiff, or to divest the property out of the 
defendant, or to invest it in the officer. The only force of 
the lien has been to prevent the debtor from selling it. It 
requires not only a judgment, but a levy to change the 
property. Ladd v. Adams, 66 N. C. Rep., 164; Norton v. Me- 
Call, Ibid. 159. 

The second point decided in Gunn v. Barry is that the 
Georgia.homstead laws impair the obligations of contracts. 
‘We conceded, in Mill v. Kessler, that any law which had that 
effect was void. We said: “We concede that if this exemp- 
tion impairs the obligation of contracts, either expressly or 
by implication, it is against the Constitution of the United 
States, and therefore void. * * * We concede also that 
a contract must be understood with reference to existing 
Jaws for its enforcement.” And we said, also, that the State 
cannot abolish or injuriously change the remedy. It is not 
the decision of the United States Supreme Court, and our 
decisions, that are in conflict, but it is the Georgia home- 
stead laws and North Carolina homestead laws that are 
unlike, as has been‘already shown. 

I know that we cannot always look to the hardship of 
cases to guide our decisions—they are the quicksands of the 
law—but still it is proper to look to the effect of our decisions 
to enable us to see whether we are carrying out the pur- 
poses of legislation. What is the purpose of exemption 
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legislation? Is it to defeat debts? We have repeatedly 
said that this was not the object of our exemption laws, 
but that the purpose was to secure necessaries and comforts 
for our citizens. This is not left to inference, but our laws 
thave themselves declared this to be the purpose. Rev. C,, 
chap. 45, sec. 8. And this is paramount to all debts. 
The Supreme Court of the United States in a late case, 
Vann Hoffman v. The City of Quincy, 4 Wal., 535, in speak- 
‘ing of exemptions which the State may make, says: “They 
may also exempt from sale under execution the necessary 
‘implements of agriculture, the tools of a mechanic and 
articles of necessity in household furniture. It is said regu- 
‘lations of this description have always been considered in 
‘every civilized community as properly belonging to the 
remedy, to be exercised by every sovereignty according to 
its own views of policy and humanity.’ And in a former 
-case, Bronson v. Kinzee, 1 How. 311, Taney, C. J., said the 
‘same thing, adding that “It must reside in every State to 
-enable it to secure its citizens from unjust and harassing 
‘litigation, and to protect them in those pursuits which are 
‘necessary to the existence and well being of every com- 
munity.” Andin Planier’s Bank v. Sharpe, 6 How. 301, 
Mr. Justice Woopgury, in delivering the opinion of the 
‘United States Supreme Court, enumerated exemption laws 
-among the examples of legislation which might be consti- 
‘tutionally applied to existing contracts. The purpose of our 
degislation being to secure its citizens the “necessaries and 
‘comforts ” of life, and this having been decided to be a legiti- 
‘mate purpose, and paramount to all debts, let us see in what 
‘condition our people would be if our homestead laws are 
declared to be void. Our homestead and personal property 
exemption Act repeals all other laws upon the subject. 
‘Therefore our debtor class are to be left without any exemp- 
tion whatever. Not even a bed or a crust. Nor is there 
.any relief in bankruptcy, because a large portion of the 
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debtors have not the means to pay the expenses, nor are 
their debts large enough to bring them under the bankrupt 
law. | 

And furthermore, the late amendment to the bankrupt 
law allows such exemptions in each State as the State law 
makes, and North Carolina exempts nothing. 

And then we have it that exemption laws, which repeal 
former and larger exemption laws, and which are therefore 
better for the creditor, are declared void because they are 
too large and impair contracts. And here it is to be con- 
sidered, if necessary exemptions are constitutional and un- 
necessary ones are unconstitutional, who is to judge of what 
is necessary ? It would seem that the Legislature is the 
proper body. Legislatures have heretofore done it, and the 
Legislature of every State in the Union has done it. And 
in no single case has a Court ever done it. The nearest 
a Court has ever come to it is in the Georgia case, in which 
the Court says, that where there was an exemption of $200 
worth of land, and it was increased to $2,000, the “ magni- 
ture of the increase” was palpable, and made it void. Sup- 
pose this case: A widow is allowed a year’s support, say 
$100, and the Legislature alters the law from $100 to $200, 
would the courts undertake to say that it was nnreasonable 
or unnecessary, and therefore void? If from $100 to $1,000 
it would be palpable. Or suppose the same as to a debtor. 
I suppose the increase would have to be striking, and the 
want of necessity palpable. It would be verging on the 
ridiculous to say that the Supreme Court of the United 
States, or any other court, better knows the details of what 
ig necessary for the “comfort and support” of the citizens 
of North Carolina than the Legislature of the State, or that 
it is a question of law, unless in palpable cases. And it 
would be inhumanity to say, that because the Legislature 
repealed one exemption law and substituted another and a 
lesser one, therefore the debtor should not have any exemp- 
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tion at all. And this, too, at a time when, owing to pecu- 
liar cireumstances, probably one-half of the debtor class are 
owing more old debts than they can pay. Nor is this view 
irrelevant, because, as I have already shown in the quota- 
tions from the United States Supreme Court decisions, ex- 
- emption laws are based upon “ policy and humanity ;” and 
they do not impair, but are paramount to debts. If under our 
circumstances our people are to be left without any exemp- 
tions, the policy of christian civilization is lost sight of, an 
we might almost as well return to the inhumanity of the 
Twelve Tables of the Roman law: “If the debtor be insol- 
vent to several creditors, let his body be cut in pieces on the 
third market day. It may be cut into more or fewer pieces 
with impunity ; or, if his creditors consent to it, let him be 
sold to foreigners beyond the Tiber.” Cooper’s Justinian, 
655, App. 

This, at least, might not involve his wife and children in 
his suffering ; and besides, as long as the creditor chose to 
keep him in custody under the Roman law, he was obliged 
to allow him a “ pound of meal a day.” But, if our exemp- 
tions are declared void, then both the debtor and his family 
go without even his “ pound of meal.” 

The opinion in Hill and Kessler, the leading case in our 
Court, was prepared with care, after much reflection and in- 
vestigation ; the conclusion arrived at was against my for- 
mer impressions and prejudices, and against my pecuniary 
interest, but I was satisfied then, as I am now, that the de- 
cision was right. And it will be upheld as the law in North 
Carolina, unless and until the Supreme Court of the Uni- 
ted States shall decide that the homestead laws of North Car- 
olina- are void. 

There is no error. 


Per Curiam. Judgment affirmed. 
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A.C, COWLES, Adm’r v, P. HAYES and T. N. COOPER. 


An irregular judgment may be set aside at any time, and an injured party is: 
not confined toa year after he has notice of it. A motion to vacate such 
judgment is the proper course to pursue, giving the opposing party notice of 
such motion. 


(Keaton v, Banks, 10 Tred. 381, cited and approved. 


Morton to set aside a judgment, heard before Mitcllell, J.,, 
at the Spring Term, 1878, of IrEpDELL Superior Court. 

The plaintiff on the 27th day of January, 1873, gave the: 
the defendants notice that he should move at the next term 
to set aside a judgment theretofore rendered against him, 
and re-instate the suit on the docket. 

The facts as found by his Honor are: The plaintiff, as. 
administrator of one James Howard, caused a summons to 
be issued and returned before a Justice of the Peace on the 
12th day of February, 1870, against the defendants, to re- 
cover $156.65, alleged to be due by a note given by defen- 
dants at a sale of the intestate’s property in the Spring of 
1865, and before the close of the war. The plaintiff con- 
tended that the note was not liable to seale, but on the return 
day of the writ, the 12th of February, 1870, the Justice in 
the absence of the plaintiff, gave judgment for him against 
the defendants according to the scale, for $4.06 and for costs. 
From this Judgment the plaintiff appealed, and the Justice 
sent up the papers to the Judge (without evidence), under 
section 539, C. C. P., and on the 20th day of August, 1870, 
the Judge at Chambers, (plaintiff being absent,) affirmed 
the judgment of the Justice, and from which judgment of 
affirmation the plaintiff did not appeal; but on the 20th of 
September, 1870, the plaintiff filed his petition for a recor- 
dart, alleging the facts as stated, and alleging that he arrived 
at the place of trial before the Justice, before 11 o’clock on 
the day of trial, (which his Honor found to be true,) with 
witnesses to prove the value of the property for which the 
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note was given, but that the Justice had already given judg- 
ment according to the scale, and refused to open the case 
or grant a new trial, and that the case had never been heard 
upon its merits. His Honor thereupon ordered the writ of 
recordari to issue, which issued 17th September, 1870, and 
at Spring Term, 1872, on motion, ordered the case to be put 
upon the civil issue docket for trial. The defendant ap- 
pealed to the Supreme Court, and at Fall Term, 1872, the 
certificate of that Court in.said case being filed in the Supe- 
rior Court of Iredell county, the recordari was dismissed. 

The plaintiff having previously given the defendants 
notice at Spring Term, 18738, (having made the same motion 
at Fall Term, 1872, which was referred for want of previous: 
notice to defendants,) moved to vacate the judgment ren- 
dered by his Honor at Chambers, on the 20th of August, 
1870, as being irregular and contrary to the course of the 
Court, and to cause the said appeal from the Justice+to be 
placed on the civil issue docket of said Court for trial. His 
Honor vacated and set aside the judgment, and ordered the 
cause to be placed on the civil issue docket for trial at the 
next term. 

From this judgment, defendants appealed. 


Batley, for appellants, submitted the following brief: 


1. The notice is insufficent for vagueness. 

2. Irregularity waived by want of promptness in. making. 
the motion. McHvers v. Markler,1 John Cases 248; Nichols 
v. Nichols,10 Wend. 560. This principle has always been 
applied to the analogies of certiorari and recordari, and 
ignorance of the practice isno excuse. Moreland v. Sanford, 
1 Denio 660. | | 

3. Sec. 133, C. C. P., is a substitute for the former practice: 
touching the vacating of judgments,.and is exclusive. ‘The 
relief moved for is not obtainable under this section, as the 
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application is not made within one year after notice (the 
petition for recordari, which avers notice having been filed 
20th September, 1870). 

4, The ground of an appeal was an error in law. Such 
an error was either patent or latent, and might be mani- 
fested to the Judge in two ways: (1.) Where it appears on. 
the face of the proceedings. (2.) By affidavit. This was 
admissible under the old practice in certain cases, Ferrell 
v. Underwood, 2 Dev. 111; Carr v. Woodliff, 6 Jones 400, be- 
cause not records, and this Court has decided that Justice’s 
proceedings under the new system are not records. Had 
the supposed error in law been manifest, his Honor, it is 
submitted, should have taken one of two courses: (1.) 
Held that there was no error, and affirmed the judgment, 
or, (2. That there was error, and reversed the judgment 
and ordered a procedendo. Why put it on the civil issue 
docket? If a plaintiff, merely because it is his appeal, has 
the absolute right to haveit put on the civil issue docket, 
without regard to the character of the issue, it is submitted 
the constitutional jurisdiction conferred on Justice’s courts is 
swept away; for then all a plaintiff has to do is to fail to ap- 
pear at the trial, (as in our case,) or to fail to bring forward 
(of purpose) evidence to sustain his claim, and on being 
defeated, appeal ; and thus by an obvious artifice, the policy 
of the Constitution, the current legislation approved by 
this Court (Hedgecock v. Davis, 64 N. C.) in confining trivial 
litigation to Justice’s courts will be defeated! It is sub- 
mitted that so far from encouraging such a practice, the 
Courts should be astute to nip it in the bud. 

5. The plaintiff by failing to appear at the trial accord- 
ing to the express provision of tae Code, waived a jury 
‘trial. C.C. P., sec. 520. So that the appeal stood like an 
appeal under the old system, where on appeal the defendant 
failed to plead,:-which authorized .the Judge. to try with or 
without a jury according to Ramseur v. Harshaw, 8 Ired. 480. 
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6, Our case is distinguishable from Commissioners v. Ad- 
dington, and Wells v. Sluder, 68 N. C. Rep. In. both, 
judgments were rendered against the plaintiffs, and in eaeh 
more than twenty-five dollars was demanded, but in the 
principal case, although nominally $156.65 was claimed, it 
was on a note executed during the war, to-wit: 3d of March, 
1865, (see copy of note on page 9, transcript.) According 
then to his own showing, the plaintiff claims substantially 
the amount reduced by the scale, and thus the conelusion 
that he was suing for more “is excluded.” It is the same 
as if the plaintiff had only claimed in terms, $4.06. | 

7. The judgment was held to be a regular judgment by 
this Court when the case was here before. Cowles v. Hayes, 
67 N. C. Rep. 128; White v. Albertson, 3 Dev. 341; Bender v. 
Askew, 2 Dev. 150, for definition of irregular judgment. 

8. But supposing it to be irregular—the plaintiff has been 
guilty of gross laches at every step. 

(1.) In failing to appear at the trial. 

(2.) In failing on the appeal by affidavit or otherwise, to 
bring to his Honor’s notice the latent error in law. 

_ (8.) By failing to move to set aside the judgment within 
one year after notice. 

Judgment rendered August, 1870. Notice issued 27th 
January, 1878. 

Even after the judgment of this Court at June Term, 1872, 
the plaintiff allows a term to pass, and over six months to 
elapse before he notifies. 

And this Court has held that even.in applications to set 
aside judgments taken contrary to the course of the Court, 
the motion will only be granted, “ provided the application 
for that purpose be made in proper time.” Winslow v. 
Anderson, 3 Dev. & Bat. 9. | | 


Armfield, contra: 
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When this case was before the Court at June Term,.1872, 
see 67 N.C. Rep. 128, the Court decided that as the paintiff 
appealed upon a claim for more than twenty-five dollars, 
the appeal ought to have been returned to the Court in term 
time, and not to the Judge at Chambers. Therefore the. 
appeal being returned to Chambers was coram non judice, 
and the judgment was a nullity, and it was the duty of the 
Judge to treat the Judgment as void, and ‘order the case to. 
be placed on the docket of the Superior Court for trial, as he 
has done. 


RopMaNn, J. It is clear from what was said in this casein 
67 N. C. Rep. 128, that the Judge erred in undertaking to 
decide the appeal from the Justice on the papers merely, and 
out of term time. It was held also that the plaintiff was. 
mistaken in his remedy when he applied for a recordari to 
the Justice, because having appealed, the case was no longer 
before the Justice, but in the Superior Court. His only 
remedy possible was by applying to the Judge to vacate the 
judgment, which he made at Chambers. That is the course 
which heis now taking. The motion is not made under see. 
133, C. C. P., the plaintiff does not ground bis claim to relief 
on his own mistake, inadvertence, surprise, &c., but he puts 
it on the ground that the judgment of which he complains 
was irregular, and against the course and practice of the 
Court. An irregular judgment may be set aside at any 
time, and a party injured is not confined to a year after he 
has notice of it. Keaton v. Banks, 10 Ired. 881. By which 
is meant within any reasonable time, having regard to the 
rights of third persons as well as to those of the parties. 
The judgment was irregular, because the Judge undertook 
to decide the case himself, when, as the papers showed, the 
plaintiff was entitled to a trial upon the facts by a jury. We 
think the application to set it aside was made in a reasona- 
ble time. 
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The. judgment below is affirmed and the case remanded 
to be proceeded in, &.. 
Let this oe be certified. 


PER Coa Judgment affirmed. 


STATE and MARY HARGETT v. JESSE W. BROADWAY. 


On the trial of issue of bastardy, the impotency of the putative father, if trne 
and proven, would be a complete and satisfactory defence; it is therefore 
error in the Judge below to reject any competent evidence, introduced for 
the purpose of proving that the putative father was impotent at the time 
the child is alleged to have been begotten. 


-Bastarpy, tried upon issues, at Fall Term, 1872, of Le- 
noir Superior Court, before Clarke, J. 

The case, as settled by counsel, states that in his charge 
to the jury, “his Honor went on to say that they need not 
inquire whether the defendant, Broadway, was able to get a 
child or not, for the son of the defendant was a witness and: 
present in Court, by acknowledging whom, as his own, de- 
fendant admitted his ability to get a child, to which de- 
fendant excepted. 

There was a verdict against the defendant, whereupon 
the defendant appealed to the Supreme Court.” 


Smith & Strong, for defendant. 
Attorney General Hargrove, for the State. 


SeTriLE, J. The case settled by counsel is so imperfectly 
stated as to leave us somewhat in doubt as to the facts upon 
which his Honor gave the charge complained of. 

But we take it that upon the trial of an issue of bastardy 
the defendant offered to prove that he was impotent at the 


412 IN THE SUPREME COURT. 


JONES 1.COM’RS OF BLADEN Co. 
time the child was begotten, and that his Honor rejected 
the evidence, and in his charge to the jury said that “they 
need not inquire whether the defendant was able to get a 
child or not, for the son of the defendant was a witness and 
present in Court, by acknowledging whom, as his son, de- 
fendant admitted his ability to get a child.” 

The impotency of the defendant, if true and proven, 
would have been a complete and satisfactory defence to the 
charge, and it was no answer to that defence to say that he 
had been the father of another child at an earlier period of 
his life. | 

The age of the son, whom he acknowledged, is not sta- 
ted, but as he was a witness in Court, we are to infer that 
several years had elapsed between his birth and the 20th 
of September, 1869, when Mary Hargett charged the de- 
fendant with the paternity of her child, then not born. 

It will not do to infer that the vigor and manhood of 
youth is always an attendant upon more advanced years. 

There was error. 


Per CurraM. Venire de novo. 


ws 


T. J. JONES v. THE BOARD OF COMMISSIONERS OF BLADEN COUNTY. 


Suits against the board of county commissioners ought to be brought in the 
county of which they are commissioners. (C. C. P., sec. 67.) 


RopDMAN, J., dissenting, 
(Johnson v. Commissioners of Cleaveland, 67 N. C, Rep. 101: Alexander v. Com- 
missioners of McDowell, Ibid, 330, cited and approved.) 


CIVIL ACTION, tried by Buazton, J., at Spring Term, 1878, 
of the Superior Court for CumpeRLAND county. 

‘The suit was brought to the Spring Term, 1873, of the 

Court of Cumberland county; at) which term the plaintiff, a 
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resident of that county, filed his complaint, seeking the 
recovery of a bond given by the chairman of the late Court 
of Pleas and Quarter Sessions of Bladen counts in December, 
1864, for $16,000. 

Defendants appeared by counsel and moved to dimiss the 
suit for want of jurisdiction, contending thatthe same should 
have been brought to the Superior Court of Bladen. His 
Honor being of that opinion, allowed the motion and dis- 
missed the suit. 

The plaintiff excepted to this ruling of the Court, because, 
1st, the action being for a debt only, plaintiff can sue in the 
county where he resides; and 2d, because his Honor erred 
in dimissing the action. If the county of Cumberland is 
not the proper county, he ought only to have ordered a 
change of venue to Bladen county, and from the judgment 
of his Honor, plaintiff appealed. 


B. and T. C. Fuller for appellant : 


1. The action is well brought to the county where plain- 
tiff resides, for 

a. It is a transitory action, being for the debt only. 

b. The venue in the action is not by any statute excepted 
out of the general rule. 

Section 67, C. C. P., does not apply, because the action is 
not against public officers on account of anything they have 
done, but is against the municipal corporation for a debt 
owing to plaintiff, 

Section 67 applies to penalties and forfeitures and suits 
in the nature of such, as is evident from the text and con- 
text. Clause 1 is for a penalty or forfeiture eo nomine. 
Clause 2 is virtually such by reason of its connection with 
the preceding—wnoscitur a soctts—and for the further reason 
that the action contemplated by that clause is not confined 
to public officers, but is extended also to the servants, or 
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agents, or assistants of the officer, clearly implying that the 
action must be for other acts than those which make a cor- 
poration only responsible for a debt. 

In our case, the clerk (Blue) witnesses and seals the bond. 
Would an action he against him for this act under section 
67? The present commissioners are the successors of those 
who made the obligation. A suit for the act done would 
never lie against them, but must be brought against the 
parties doing the act. 

2. It is admitted that if this action was for a mandamus, 
it ought to be brought in the county of Bladen, for 1st, it. 
would then be for an act done by the defendants as public 
officers, viz: refusing to pay, or to levy a tax to pay the 
plaintiff's debt; 2d, it would be in the nature of a penal 
action, and the defendants would be subject to a penalty as 
tndividuals for their disobedience. 

And upon this Jast point the Supreme Court started the 
doubt expressed in Johnson v. Commisioners of Cleaveland, 
67 N. C. Rep., 101. This is put in a more positive 
form, and the point may be considered as settled in Alez- 
ander v. Comnussioners of McDowell, Ibid, 330, as to action 
of mandamus. But itis submitted that the authority goes 
no further than to this and similar actions. 

3. No particular stress 1s laid upon the way in which the 
objection is brought forward; and it may be that, in a 
proper case, when the matter urged appears on the face of 
the complaint, a motion to dismiss may be entertained. 
See Kingsbury v. Chatham Railroad Company, 66 N. C. 
Rep. 284. 

But the Court below ought not to have dismissed the 
action. The most it should have done was to make an or- 
der to remove the trial to Bladen county. This certainly 
would have met all objections, and would have saved what 
has been done by way of amendment, which the Court 
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ought always to make. And this is the cause specially pro- 
vided by sec. 60, C. C. P. : 

But the Court will not do even this mero motu, nor on 
motion, but only on the demand of the defendant in wri- 
ting, before the time of answering expires. Section 69, 
supra. And it is to be noted that chap. 6, C. C. P., is a pro- 
vision for the place of trial, differing from Rev. Code, chap. 
37, which provides when actions shall be commenced. 


Strange, N. McKay and Sutton, contra. 


REAvE, J. OC. C. P., sec. 67, provides that actions against 
public officers shall be brought in the county where the 
cause of action arose. And we have already said in two 
eases Johnson v. Commissioners of Cleaveland, 67 N. C. Rep. 
101, and Alexander v. Commissioners of McDowell, Ibid. 330, 
that suits against county commissioners ought to be brought 
in the county of which they are commissioners. 

That is the only point in this case. 

There is no error. 


RopMAn, J. dissentinte. I regret that J cannot agree with 
my learned associates, and as the question is of some impor- 
tance, I will briefly give my reason, ©. C. P., sec. 67 requires 
the action to be brought where the cause of action arose. 
The question is, where did it arise? The contract was made 
in Bladen; it was to pay money, not at any particular place, 
but generally, and on a certain day. In such a case I think 
the principle is settled, that the debtor is bound to seek the 
creditor if he lives within the State, and pay him where he 
may be. The failure to pay is the cause of action. It is 
true that in one sense the making of the note is the cause of 
action, as without it no cause of action could ever have 
arisen. But it is equally true that if General McKay had 
never made the bequest which caused the county to need to 


416 IN THE SUPREME COURT. 


FABRIS and wife v. CARSTARPHEN, 


borrow the money, the note sued on would never have been 
given. The law looks only to the proximate cause, fot if it 
regards any beyond that, it undertakes to follow out an end- 
less chain with innumerable branches. | 

The proximate, and in a legal sense, the cause of action 
was the breach of the contract, which occurred in Cumber- 
land where the creditor lived, and where it was the duty of 
the debtor to make the payment. I know of no reason of 
public convenience or policy which puts municipal corpo- 
rations upon a different footing from individual debtors, in 
respect to the duty of seeking the creditor. If they choose, 
they can make their notes payable at their own county 
town. But when the contract is to pay generally, it must 
be governed by the ordinary law. 

We have no right to insert. a stipulation which the par- 
ties did not. 


PER CURIAM. Judgment affirmed. 


W. H. HARRIS and wife, SUSAN A. v. WILLIAM CARSTARPHEN. 


When @ guardian has a settlement with his ward, shortly after the ward’s 
maturity, in the absence of her advisers and friends, the law, founded in 
public policy, presumes fraud, and throws the burden of rebutting that 
presumption upon the guardian. . 


(Williams v. Powell, 1 Ired. Eq. 460; Lee v. Pearce, 68 N.C. Rep. 76, cited and ap- 
‘preved.) 


ORIGINAL BILL, under the old practice, transfered to the 
Superior Court of NortHampTon county, and heard by his 
Honor, Cloud, J/., at January (Special) Term, 1873. 

The plaintiff at Spring Term, 1867, filed in the Court of 
Equity of Northampton county, their bill against the defen- 
dant, who had been guardian of the feme plaintiff, praying 
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for an account and settlement under an order of the Court, 
&e. 

It was charged in the bill that there was a large amount 
due the feme plaintiff; that on the Ist of October, 1865, the 
defendant, as guardian, settled with her, his ward, and 
transfered to her many claims which were at the time 
insolvent, and which had been obtained by defendant in 
-gome other manner than as guardian. That at the time of 
such settlement, the feme plaintiff, then sole, had just attained 
the age of twenty-one; and that she had been a ward of 
defendant, who had before married her mother, and was 
easily imposed upon and deceived by a person standing in 
such a fiduciary relation, and that she was deceived and 
imposed upon in the premises by the defendant, the said 
guardian and step-father; and that she was induced to sign 
a, receipt in full of a settlement which is false, fraudulent, 
deceptive and incorrect. 

It is further alleged in the bill that the defendant 
justly owed the plaintiffs some $8,000, whereas he paid over 
all in credits, many of them insolvent, only $4,865. That 
soon after the said pretented settlement, she intermarried 
with the plaintiff, Harris, which marriage was posponed by 
her guardian until after her arrival at twenty-one years of 
age, for the purpose of obtaining the receipt before alluded 
to from her. 

At Fall Term, 1867, the defendant filed his answer to the 
said bill, in which was denied the material allegations 
therein contained, and alleging that he had administered 
his ward’s estate with honest care and fidelity; especially 
denying that the receipt given by her was obtained by 
undue and fraudulent means, or that any unfair and 
improper. influence was. exerted to obtain it. 

At. Spring Term, 1861, it was referred to the clerk to state 
an account of all the property and estate of every kind that 
came into the hands of the defendant as guardian of the 

27 
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feme plaintiff, together with all the money, rents, hires of 
negroes, interest and profits of all sorts, and also an account 
of the defendant’s disbursements and expenditures as said 
~guardian during the whole term of the guardianship. 

At Spring Term, 1872, the defendant filed a petition in 
the cause, praying that the order of reference should be 
‘reheard, and be annulled and vacated. 

The clerk to whom it was referred to state the account at 
Fall Term, 1872, madea report, to which both plaintiffs and 
defendants excepted. The exceptions at the present stage 
~of the case are immaterial, as the decission of this Court is 
upon another and an entirely distinct point. 

Upon the hearing at the January (Special) Term, 1878, 
the Court adjudged and decreed that the release set up by 
the defendant be set aside, and the account re-opened. 
‘From this judgment, the defendant appealed. 


Smith '& Strong, for appellant. 
Barnes, and Peebles & Peebles, contra. 


Sette, J. The defendant occupied the double confiden- 
tial relation to the feme plaintiff of guardian and father-in- 
Jaw, having married her mother. 

On the eighth day after the ward’s arrival at the age of 
‘twenty-one, he procured from her a receipt in full settlement 
“of his guardian accounts. 

She now alleges that the defendant, taking advantage of 

her ignorance and confidence, has greatly imposed upon her, 
.and demands an account of his guardianship. | 

He sets up his receipt, or rather release in bar of all right 
‘of action. When a guardian has a settlement with his ward, 
shortly after the wards maturity, in the absence of her 
advisers and friends, the law, founded in public policy, 
‘presumes fraud, and throws the burden of rebutting that 
‘presumption upon the guardian. | 
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The policy is “to prevent fraud, and not merely to redress 
it.” Here the ward was invited to a settlement by the 
guardian, very soon after her maturity, and it was made in 
the presence of a single person to whom the ward was 
introduced for the first time when she entered the room to 
anake the settlement. 

We have no hesitation in putting this release out of the 
way, and giving the ward an opportunity to surcharge and 
falsify the accounts of the guardian; on the other hand, if 
the defendant has acted with the good faith and prudence 
demanded of a guardian, he will also have an opportunity 
of establishing it before the tribunals of the country. Wil- 
diams v. Powell, 1 Ired. Eq. 460; Lee v. Pearce, 68 N. C, Rep. 
76. 

Let it be certified that there is no error. 


PER CuRIAM. Judgment affirmed. 


STATE v. BENJAMIN KING. 


"The Constitution does not repeal section 2, chapter 34, of the Revised €ode; it 
repeals only so much of it as imposesideath as a punishment: Hence, one can 
be now indicted, convicted and punished for burning a mill-house in 1863, 


INDICTMENT, for burning a grist mill, tried at Spring Term, 
1873, of Waxe Superior Court, before Albertson, J. 

The defendant was arraigned upon the following indict- 
ment, to wit: 


“STATE OF NORTH CAROLINA, 
“Wake County, 
“ In the Superior Court—Fall Term, 1872. 


“The jurors for the State, upon their oath, present that 
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Benjamin King, late of the county of Wake, on the first day 
of May, in the year of our Lord one thousand eight hundred 
and sixty-three, with force and arms at and in the county 
aforesaid, a certain grist mill-house there situated, the 
‘property of William Lynn, wilfully, felloniously and un- 
lawfully did set fireto and burn, contrary to the form of the 
statute in such cases made and provided, and against the 
peace and dignity of State. 
COX, Solicitor.” 


Defendant’s counsel moved to quash the indictment, 
which motion being allowed by the Court, the same was 
quashed. — From this judgment, the State appealed. 


Attorney General Hargrove, for the State. 
Battle & Son, for defendant. 


RopMAN, J. The indictment found at Fall Term, 1872, 
charges that on Ist May, 1863, the defendant burned a grist 
mill wilfully and feloniously against the form of the statute. 
The Judge quashed the bill and the State appealed. 

In 1863, the law punished the offense with death. R.C,, 
chap. 34, sec. 2, In 1868, the Constitution (Article XI) en- 
acted ; 

“See, 1. The following punishment only shall be known 
to the laws of this State, viz: death, imprisonment with or 
without hard labor, fines, removal from office,” &c. 

“Sec. 2, Murder, arson, burglary and rape, and these only 
may be punishable with death if the General Assembly shall 
so enact.” — 

On 10th April, 1869, (Act 1868-69, chap. 167, sec. 6,) the 
General Assembly enacted: “Every person convicted of 
any crime whereof the punishment has hitherto been death 
by the laws of North Carolina, existing at the time the 
present Constitution went! into effect, other than the crimes 
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before specified (among which is not included the one here 
charged) shall suffer imprisonment in the State’s prison for 
not less than five, nor more than sixty years.” 

The counsel for the defendant contends that he cannot be 
punished by the Revised Code, for that has been repealed 
by the Constitution, or by that in connection with the Act 
of 1869. Nor by that Act, because it is not retrospective. 
Nor by the common law, because by that the offense was 
only a misdemeanor, and the prosecution of a misdemeanor 
is barred after two years. 

The learned counsel refers us to Dwar. Stat. 677, which 
cites Rex v. McKenzie, Rup. &Ry. C. C, 429. 

That case was this: The defendant was indicted for pri- 
vate stealing in a shop on 11th July, 1820. The statute of 
10 and 11, W. 3 C. 23, which was then in force, deprived 
persons convicted of such an offense of the benefit of clergy. 
The statute, 1 Geo. IV, ch.117, was passed 25th July, 1820, 
and in terms repealed the Act of W. 3, and enacted that 
from and after the passing of the Act every person convicted, 
&c., should be transported for life. The Judges held that 
neither statute was applicable to the offense, but the prisoner 
must be punished for a common larceny. 

We think the counsel takes a mistaken view of the intent 
and effect of the Constitution. 

‘The effect of his interpretation of secs. 1 and 2, of art. 
11, would be that immediately upon the adoption of the 
Constitution, all offenses which were punishable otherwise 
than by fine and imprisonment, (including murder, arson, - 
burglary and rape) would cease to be punishable at all, until 
a punishment should be anew prescribed by the Legislature. 
We say, including murder, &., for it was evidently the 
intention of section 2, that these offenses should cease to be. 
punishable with death, unless the Legislature should so 
enact. It is true the counsel does not push his proposition 
quite so far; he admits that the common law punishment 
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could be imposed, provided the offense was not out of date. 
But it cannot have been the intention of the Constitution to 
restore, for the interval which must have been foreseen be- 
tween its adoption and the action of the Legislature, the 
common Jaw punishments, for among these were whipping 
and the pillory, the very punishments which it was most 
anxious to prohibit. 

To interpret these two sections we must look at section 24, 
article 4, which says that the laws not repugnant to the © 
Constitution shall be in force until lawfully altered, and 
section 1, of article 14, which says that indictments that 
have been found, or may hereafter be found, for any crime 
or offense committed before the Constitution takes effect, 
may be proceeded upon in the proper Courts, but no punish- 
ment shall be inflicted which is forbidden by this Cons 
stitution. 

“Proceeded upon,” &c., of course, means proceeded upon 
to judgment, which includes the condemnation to some 
punishment. The punishment shall not be death, for that 
is forbidden for this offense, but it may be any not forbidden, 
(including imprisonment with hard labor) which it shall 
be, remains necessarily in the discretion of the Court, at 
least until the Legislature shall control its discretion by a 
law. 

The Constitution does not repeal section 2, of chapter 34) 
of Revised Code; it repeals only so much of it as imposes 
death as a punishment for this offense; the act remains a 
crime subject to any lawful punishment. The distinction 
between a statute which wholly repeals a former one creat- 
ing or punishing a crime, and one which only takes away 
or alters the punishment is a plain one. If the second 
statute takes away the punishment, and the offense was not 
one at common law, the first statute is in effect repealed. 
If, however, there was a punishment at common law, that 


JUNE TERM, 1878. 423° 


BRYAN v. HUBBS, 


punishment is restored. That was the case of Rex v. AMdc- 
Kenzve. 

We think there is an existing punishment beyond fine 
and mere imprisonment, which is applicable to the offense, 
and that the indictment should not have been quashed. 

The remaining question whether the Act of 1869 applies 
to the offense, is of small importance, as it only controls the 
discretion of the Court as to the minimum of punishment. 
The language is broad enough to cover a prior offense, and 
we are inclined to think it was so intended. As it lessens 
the punishment applicable when the offense was committed, 
the Act is not expost facto in the legal sense. 


Per Curtam. Judgment reversed and case remanded. 


J.C. BRYAN v. O. HUBBS. 


A sheriff is bound to return every process which come to his hands, not void,. 
with a statement of his action under it; and if he has not completely 
obeyed it, with a lawful reason for his omission. 


The Act of Assembly, 1870-'71, chapter 42, by which executions issued on judg- 
ments in civi) actions, are required to be tested as of the term next before 
the day on which they are issued, is merely directory, and its omission does" 
not vitiate the process, 


Until the entry on the judgment docket by the clerk, no appeal froina judg- 
ment rendered in term time is effectual, and such entry must be within« 
ten days after the judgment isso rendered. Notice of such appeal may be- 
given in a reasonable time afterwards. 


The undertakings necessary to perfect an appeal may be given within a reason— 
able time after notice of the appeal has been given. And after such appeal 
has bsen perfected, itis the duty of the clerk to give notice thereof to the- 
sheriff, in order that any excution which may have issued may be super- 
seeded. 


Until the sheriff receives notice that the execution has been superseded, he is 
to obey it according to its tener, On receiving such notice, it is his duty to 
stop proceeding, and toreturn the writ with a statement of his action under 
it, and the reason for his ceasing to act. 
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Morton for judgment nisi, heard by Clarke, J., at the 
Spring Term, 1873, of CravEN Superior Court. 

Defendant was sheriff of Craven county, and received on 
the 4th day of March, 1873, an execution in favor of the 
plaintiff, against one William Foy, returnable to the Spring 
Term, 1878, of the Superior Court, which commenced on 
the 24th day of March, 1873. 

This motion is for a judgment nisi against the sheriff, the 
defendant, Hubbs, for failing to make a “ due return.” 

The return made on the execution is in the following 
words: “The within execution stayed by order of J. Edwin 
West, clerk of the Superior Court of Craven county,” March 
12th, 1878. 

The defendant onjected to the motion, upon the ground 
that the execution was void in two particulars: ist. That 
it commanded land to be sold, whereas it had only twenty 
days torun. 2nd. That it was not tested of the term next 
before the day upon which it is issued, and in fact bore no 
test. 

The stay was ordered by the clerk according to the papers 
filed, to-wit: His order staying the execution was based on 
the undertaking, a copy of which is sent up. 

His Honor, being of opinion that the execution was void 
for want of a test, refused the motion for a judgment nisi, 
whereupon the plaintiff appealed. 


Battle & Son, for appellant : 


1. The execution here not void, because not tested of pre- 
ceding term. 

It conforms to rule 21, of this Court, adopted June Term, 
1869, which was subsequent to Act of March, 1869, chapter 
76, section 10, directing executions to be tested of preceding 
term, and the Acts of January, 1871, chap. 42, sec. 10, and 
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December, 1872, chap. 14, but extendsthe Act. This shows 
that the Court concedes that provision to be directory. 

Certainly, process conforming to a rule of this Court can-- 
not be void under such circumstances. 

A sheriff, being a ministerial officer, cannot be bound to. 
examine into the legality of writs, but must execute them. 
according to the exigency. Watson on Sheriffs, 54; Cody 
v. Quin, 6 Ired. 191; 3 Bac. Abrid. 687. 

What end is attained by testing executions of preceding 
term, under our new practice? Docketing Judgments con- 
stitutes a lien on land, C. C. P. 254. No lien is required 
on personalty until levy; cessatio ratione, &c. Executions 
upon judgment of Justices, docketed in Superior Court, can 
be tested of no term, with any good reason; nor can such 
as issue upon judgments in special proceedings. Under the 
old practice, the priorities of executions depended upon the 
teste ; now, the teste has no effect except as showing on the 
face of the execution the time of docketing judgments, as 
constituting a lien on land of judgment debtor; and in 
alias executions it does not have that effect. 

The clerk, having issued the execution, was functus officio. 
He has no power to stay or enjoin executions. Such power 
isin the Judge. Hunt v. Snead, 64.N.C. Rep.176. JfeAdoo 
v. Benbow, 63 N. C. Rep. Const. N. C., art 4, sec. 17. 

To prevent executions from issuing upon a judgment for 
money, an undertaking with two sureties must be given 
within ten days. C. C. P., sections 304, 309, 310. One 
surety is sufficient on bond for costs, Act 1871, amending C. 
C. P., sec. 308; but this does not stay execution for the debt. 

Here appeal was taken In open Court with notice to plain- 
tiff; second security did not sign the undertaking and 
justify until March 14th, after execution issued. 

It was the duty of the sheriff to execute the process, it 
having gone into his hands twenty days before Court 
{return day). He might have levied upon and sold person- 
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alty, and if none, he could have levied upon real property. 
At any rate, he should have made due return. What is due 
return, as to substance and form, is a question of law. 
Waugh v. Brittain, 4 Jones 470. 

Sheriff here returns execution stayed, March 12th, when 
second surety signed and justified only on the 14th. 


Haughton, contra: 


1. The execution should have been tested of the preceding 
term. Act of 1870-71, chap. 42, sec. 7, page 94. Other- 
wise it is so far void as to excuse the sheriff. Arch. Plead. 
258; Comyn’s Dig. a5 2 Lord Raymond 775; 1 Sellon’s 
Pracites 520. 

2. Defendant gave good security for the debt; ergo, fi. fa. 
issued according to law. 

See sec, 300, C.C. P. Execution shall not be suspended 
until the giving the undertaking, 302, 306 and 308. When- 
ever an appeal is perfected it stays all further proceedings 
in the Court below upon the judgment appealed from. 310. 
Exception to sufficiency of sureties must be within ten days 
after notice of appeal. 312. These provisions shall apply 
to appeals to Supreme Court, and also as to stay of execu- 
tion. Rules of Practicé of this Court. 63 N.C. Rep. 667. 
Rule 11 uses the words “sufficient surety,” and in a “ suffi- 
cient sum.” This is either a construction of the C. C. P., on 
this subject or an alteration, as allowed by sec. 394, C. C. P. 

The object of the law and the purpose of this Court is, 
that the appellee shall be properly secured ; that is all that 
he can ask, and all that the law requires. This statute is 
directory. Bloom v. Benedick, 1 Hill, 180; People v. Cook, 14 
Barb. 290. 

If the Act is performed, but not in the time, or in the 
precise mode indicated, it may still be sufficient, if that 
which is done accomplishes the substantial purpose of the 
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statute. Cooley 78, and note cited on same page. Alarsh v. 
Cohen, 68 N. C. Rep. 286. 


RopMAN, J. The defendant contends that the execution 
was void, and imposed no duty on him to make a return. 

J. Because there was only twenty days, or less, from the 
issue to the return day. 

Answer. <A sheriff is bound to obey every process (not 
void) which comes to his hands, as far as he lawfully can. 
He is therefore bound to return every such process with a 
statement of his action under it, and if he has not com- 
pletely obeyed it, with a lawful reason for his omission. It 
is true that in this case the defendant could not have sold 
the lands of the defendant, because an advertisement of 
thirty days was necessary. It is also true that he was not 
required to levy on the lands of defendant. Since the law 
gives to a docketed judgment a len on all the real property 
of the defendant, a levy has no use. But he might have 
levied on the goods of the defendants, if he had any, which 
he should have returned, or he should have returned that 
he had none, or other Jawful excuse for the omission, The 
fact that the execution was stayed on the eighth day after 
it was issued, (assuming that the stay was lawful, and would 
have excused inaction after that day,) will not of itself ex- 
cuse an omission to execute the process by levying on the 
goods of the defendant prior to that day, unless the return 
shows some reason for the failure. The return therefore 
was not a due one, unless the execution was void for some 
other reason alleged. 

II. It is contended that the execution was void for want 
of a clause saying that it was issued at the last term of the 
Superior Court, which clause is called a teste. Itis conceded 
that this clause was not required by C. C. P. (1868), but it is 
contended that it was made indispensable by the Act of 
1870-71, chap. 42, sec. 7. (See also Acts 1868-69, chap 76, 
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sec.11.) This says: “ All executions issued on judgments 
in civil actions shall be tested as of the term next before 
the day on which they issued, and shall be returnable to | 
term of the Court next after that from which they bear test, 
&c. Before C. C. P.(1868), this formality had an effect. The 
lien of the execution ran from the feste. Butas the law 
stood in 1872, and as it now stands, if observed, it is abso-— 
lutely without any reason, aim or effect; the lien on land 
being from the docketing of the judgment, and that on 
‘personalty from the levy. The will of the Legislature ought 
to be obeyed even in small and useless forms. But we can- 
not suppose that the Legislature intended to make such an 
idle form so indispensable a part of an execution, as with- 
out it, the writ should be void. 
Besides, the enactment cannot in all cases be obeyed. If 
a judgment be taken at a regular term and execution imme- 
diately issue therefrom, it will be made returnable to the 
next regular term ; but if a special term be called in the 
meanwhile, the execution would cease to be returnable to 
the next term. And if it should be known toa plaintiff 
‘that a special-term will occur, and he issues his execution 
‘returnable to that, then the defendant will not have from 
‘one regular term to another, for the payment of the judg- 
ment, but possibly a very much shorter time; a result 
‘which is opposed to the whole spirit of the Act, and proba- 
‘bly never occurred to the draughtsman. And so, as is said 
by the plaintiff’s counsel, in an execution upon a justice’s 
judgment docketed, a teste would be false and repugnant. 
We think the Act in question in this respect is merely 
directory, and the omission of the form was only an irregu- 
larity which might have been amended at any time, and 
did not vitiate the execution. 
_III. We now come to the more important question ; was 
the return insufficient, either in that the vertificate of the 
clerk of 12th March, was not a lawful excuse for omitting 
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to proceed further upon the execution after its receipt or 
from any other defect ? 

This involves these questions: 

1. Within what time must the undertakings to appeal be 
given? 

2. Has the clerk power, upon the proper undertaking 
being given, to stay the further action of the sheriff upon 
an execution previously issued ? 

3. What is the sheriff’s duty in such a case? 

Some uncertainty seems to exist among the profession on: 
the matters covered by these questions, and to answer them 
will require us to consider the whole subject of the practice 
on taking and perfecting appeals. 

Ist. C. C. P., sec. 300. An appeal must be taken within 
ten days after the rendition of a judgment in term time. 
Sec. 301. “Within the time prescribed in the preceding 
section, the appellant shall cause his appeal to be entered 
by the clerk on the judgment docket, and notice thereof to be 
given to the adverse party.” The rest of the section prescribes: 
how the case is to be settled, and is not material. On this 
clause it is to be noted that the appeal is taken by causing 
it to be entered on the judgment docket. It is the clerk’s 
duty to enter it, if requested, within the ten days. Until 
such entry, no appeal is taken; without that as a foundation 
all subsequent proceedings are irregular. No doubt, in a 
proper case, the record could be amended after the ten days, 
or at any time, to speak the truth. Nothing need be said 
on that subject. The more pertinent question however, is, 
whether notice of the appeal must be given within the ten 
days. Itis clear that the appeal must be entered within 
the ten days. It is also clear that notice of the appeal must 
begiven. But must it be given within the ten days ? We think 
it need not be, and for this plain reason, that as the party 
has until the last minute of the time to take his appeal in, 
the notice of it, which must (unless where the mere entry 
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of the appeal is notice, as in practice in most cases it would 
be under sec. 80, C. C. P.,) take some time, and may possibly 
take more than ten days, may, from the necessity of the 
case, be given after that time. Where two things are re- 
quired to be done in succession, and a certain time is 
allowed for doing the first, the second must be permitted to 
be done after that time. Consequently we think the notice 
of appeal (where not given merely by the entry, as it may 
be under sec. 80), may be given in a reasonable time after- 
wards. | 

What is a reasonable time, is to be determined by the 
- purpose (which here is the settling the case), and the cir- 
cumstances. In general, it may be said that any time will 
be reasonable, which allows ample time afterwards for the 
proceedings for settling the case, and for sending up the 
appeal in due time. It may be observed here that this con- 
struction is supported by the consideration that nothing is 
effected by merely giving notice of appeal. If the appellant 
does not proceed to have his case settled, his appeal and 
notice are vain; and soif he fails to give the undertakings 
required. There can be no reason therefore for requiring 
notice of appeal, or the submitting of a case, or the giving. 
an undertaking for costs, all of which are necessary before 
the appeal can be sent up to be done in any fixed certain 
time. Thereason of the thing would seem to be satisfied by 
requiring these things to be done in a reasonable time, so 
that the purpose may beaccomplished without inconvenience 
or injury toany party. The successful party loses nothing 
by any delay, his excution jis notsuspended. Provided the 
appeal is"perfected so that it may be heard in due time and 
course, every object is attained without inconvenience to 
any one. It may here be said too that when the appellant 
presents his case to the respondent under sec. 701, that is 
necessarily notice of the appeal, and there is no obligation 
to give it earlier, and no reason for doing so if the purpose 
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be only to send up the case. Before the appeal is perfected 
even for the sending up of the case, an undertaking for costs, 
&c., must be given under sec. 308. A copy of this, with the 
residences of the sureties, must be served as provided in sec. 
80, and the appeal may then be sent up. It would seem 
that where the amount to be secured was so small (rarely if 
ever exceeding $50) it might safely be left with the clerk to 
pass on the sufficiency of the surety. But until the law 
shall be altered it should be followed. We do not say that 
in all cases the giving of the residences is essential, but the 
service of a copy certainly is. 

We now come to the proceedings having for their object 
to suspend execution. 

The undertakings required by sections 304, 305, 306, 307, 
must be given and they cannot be considered as effectually 
given until notice is given as required by sections 309 and 
310. But the mode of giving notice 1s governed in this as 
in other cases by section 80. No certain time is prescribed, 
‘at least, none is directly prescribed, within which these 
undertakings shall be given. It is contended that it must 
be implied from sections 309 and 310, that these undertak- 
ings must be given within ten days after taking the appeal 
when that of itself is notice, or at least within ten days after 
any subsequent notice of the appeal whenever that may 
have been given, because the respondent is allowed ten days 
* after notice of the appeal,” within which to object to the 
surety. We think this is a misconstruction, because it would 
be very inconvenient and opposed to the general spirit of 
‘the Act, without any reason. The spirit and reason of the 
act is, lst, That the appellant may have his casé reheard in 
the appellate Court in every case where it can be done with- 
out prejudice to the successful party, whose claim by the 
judgment in his favor, is prima facie,a rightful one; 2d, 
That the successful and prima facie rightful party shall not 
be deprived of the security which his judgment and execu- 


432 IN THE SUPREME COURT. 


BRYAN v. HUBBS. 
tion give him until other adequate security is substituted. 
What difference can it make in reason, and looking at these 
purposes, at what time the adequate security is substituted, 
provided it be done in a reasonable time, that is to say, 
within a time which answers every purpose of the Act, with- 
out inconvenience to any party. The construction con- 
tended for, by confining the power to perfect an appeal to 
ten days after Judgment, would restore almost the incon- 
venience and absurdity of the old practice, by which a party 
was compelled to appeal during the term from a judgment 
which might happen not to be given until the last instant 
of the term. Moreover, where the object is to allow the 
respondent ten days within which to object to the sureties, 
the expression seems strange which directs the time to begin 
‘to run from notice of the imperfect and intended appeal, and 
not as one would naturally expéct from notice of the appeal 
perfected by giving the required undertakings. The words, 
“ notice of the appeal,” are equivocal; they may mean notice 
of the intended appeal, or notice of the appeal perfected by 
the notice. We conceive this last to be the true meaning of 
‘section 310, and that the time allowed the respondent is ten 
days from notice of the perfected appeal, which is given by 
a copy of the undertaking with the residences of the sureties 
without which the undertaking is ineffectual. With this 
construction this section affords no reason for saying that 
the undertakings shall. be given within any certain time. 
They may be given within a reasonable time, and what that 
is has been already stated. It is that which will give the 
respondent the full benefit of his judgment if it be aftirmed, 
‘and no reason is now seen why it may not extend up to the 
giving. of judgment i in the appellate Court. 

2. Then the question. arises, if the clerk had issued — ‘excu- 
tion before the perfecting: of the appeal, what j is his duty 
when the appeal is perfected ? 

The effect of it Js, to stay all aa ee Secs. 308; 311, 
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The only way in which the apellant can get the benefit of 
these sections is by giving notice of his perfected appeal to 
the clerk and sheriff. Itis true that the clerk has notice 
that the undertaking has been given, but he may not have 
notice that notice of it has been given to the respondent, 
sec. 80. When he has notice of the perfected appeal (by 
the performance of both Acts), no reason can be seen why 
he should not give notice of the perfected appeal to the 
sheriff. There can be no propriety in applying to the 
Judge for an injunction. The case does not constitute one 
in which, by C. C. P., sec. 189, an injunction is allowed. 
The giving the undertaking and notice is, by the statute, a 
suspension of further proceeding. We think, therefore, it is 
the clerk’s duty to give notice to the sheriff that the appeal 
has been perfected, by which execution is superseded. 

3. What is the sheriff’s duty before and after receiving notice - 
that appeal has been perfected so as to supersede execution? His 
duty while the execution is in his hands is to obey it accor- 
ding to its tenor. On receiving official information that 
the execution has been superseded, it is equally his duty to 
stop proceedings (as required by sections 308, 311) and to 
return the writ with a statement of his action under it, and 
the reason for his ceasing to act. 

To apply these views to the present case. The return of 
the sheriff 1s insufficient: 1. Because it does not show a 
levy on the goods of the defendant, or any excuse for the 
failure. 2. Because the certificate of the clerk does not 
state that the defendant, in the execution, had perfected an 
appeal, but only that he had taken an appeal and under- 
taking approved by the clerk. 

The judgment below is reversed, and being interlocutory, 
the case is remanded to be proceeded in, &e. 

The plaintiff will recover costs in this Court. 


PER CuRIAM. Judgment reversed. 
28 
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HENRY CAUBLE v. JOHN A. BOYDEN. 


‘The finding of certain facts by a Justice of the Peace, on the trial of an action 
in which the recovery is for less than $25, 1s final, and not the subject of re- 
vtew by the Judge or the Superior Court. | 


- Orvin action, tried by his Honor, Cloud, J., at Chambers, 
November 20th, 1872, at the Superior Court of Rowan 
county. 

Plaintiff brought his action in a Justice’s Court, for the 
recovery of $35, due for work and labor done. 

The defense was, that there was a written contract con- 
concerning the work, the terms of which had been com- 
plied with by defendant, he insisting that such fact excluded 
the introduction of parol evidence. The Justice found asa 
fact, that after the completion of the terms of the written 
contract, a parol contract was made, and allowed the plain- 
tiff to prove it, after objection by defendant. 

Judgment was rendered in favor of the plaintiff for 
$23.75, from which defendant appealed. Judge CLoup 
affirmed the judgment, and defendant again appealed. 


Bailey, for appellant. 
Jones & Jones, contra. 


Ropaan, J. The plaintiff brought an action before a Jus- 
tice in the nature of a quantum mernit, for work and labor 
done. The defendant alleecd that it was done under a 
written contract, which had becn paid in fall, and offered 
the contract and receipt of the plaintiff in evidence. The 
Justice excluded it. This exclusion must have becn because 
the Justice found as a fact that the work claimed for, was 
independent of the contract, and that the contract did not 
touch plaintiff’s claim. His judgment on this point (being 
on a matter of fact) was final, the sum found due being less 
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than $25, and was not subject to review by the Superior 
Court or the Judge. 

We do not understand the record to say that the Judge 
undertook to review it. He states, as we understand him, 
that he found that the Justice had found the fact that the 
plaintiff’s claim was outside of the written contract, and 
that notwithstanding the contract, plaintiff was entitled to 
recover $23.75. He therefore affirmed the judgment of the 
Justice. There was no error in this. 

Judgment affirmed, and judgment here eerie 


Per CuRIAM. Judgment affirmed. 


M. L. DAVIS, Administrator of J. H. DAVIS uv. C. J. FOX, Administrator of A. 
C. WILLIAMSON, and others. 


The administrator of a deceased guardian cannot maintain an action on the 
bond ofa clerk and master for a fund alleged to be due to the ward. 


Crvin Action, tried before Logan, J., at the Spring Term, 
1878, of the Superior Court of MeckLENEURG county. 

Plaintiff’s intestate, J. H. Davis, was guardian of one N. 
J. Lee, and during the minority of his said ward certain 
lands were sold by order of the Court of Equity of Mecklen- 
burg county, and the proceeds of sale was paid into the office 
of the clerk and master of that Court. A.C. Williamson, 
the intestate of the defendant, lox, was the clerk and master 
at the time, and never paid over the money belonging to the 
ward, either to the guardian or to any one else, for said ward. 
The other defendants were the sureties of the clerk and 
master, or the representatives of such sureties. 

On the return of the summons the defendants demurred 
to the complaint of the plaintiff, assigning as grounds for 


436 IN THE SUPREME COURT. 


Davis, Adm’r v. Fox, Adm’r. 


the demurrer that the plaintiff, as administrator, had 
no such right to the funds of the ward of his intestate as 
will authorize him to bring a suit for the recovery of those 
funds. 

_ His Honor overruled the demurrer, and gave judgment 
for the amount due the ward and interest. From this 
judgment the defendant appealed. 


Jones and Johnston, with whom was Bailey, for plaintiff ; 


There is a defect of parties plaintiff : 

1st. The summons shows that the action is brought in the 
name of M. L. Davis, administrator, and not in the State’s 
name to his use. The State “was the trustee of the express 
trust,” “the contract of defendants was made with the State 
for the benefit ” of those injured by its breach, C. C. P., sec. 
57, and therefore the State should have been a party plaintiff. 
Mebane v. Mebane, 66 N. C. Rep., p. 334. 

2d. If the Court be of the opinion that under C. C. P., 
sec. 55, that the “ real party in interest” is the proper party 
plaintiff, then on that view, defendant says that the ward, 
who was of age when the suit began, is the “real party in 
interest,” and was entitled to receive this money and release 
the defendants. 

3d. That this money being the proceeds of the sale of the 
ward’s interest in his fathers lands, was still considered real 
estate. March v. Berrier, 6 Ired. Hiq., p. 524, and the admin- 
istrator of the guardian was not entitled to if. Bateman v. 
Latham, 3. Jones. Eq. 35. 

The administrator only takes those things in which his 
testator or intestate had a beneficial or absolute interest in, 
and which he would be bound to apply as personal estate. 
Tred. Ex’rs, p. 4838, 474, 570, 579, and notes; Williams on 
Ex’rs, p. 1,514, 1,515 ; Williams v.. Maclain, 1 Tred. Eq. 92. 

4th. The judgment of the Court was quod recuperet, when 
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it should have been respondeat ouster. It is submitted that 
the Act of 1871-72, chap. 173, amending, sec. 181, C. C.P., 
restores the rules of equity pleading, and alters the cor 
struction given to sec. 131, in the case of Ransom v. McLeese, 
64 N. C: Rep., p. 17. 


Dowd, contra : 


1. A demurrer for want of title in plaintiff, or of “ legal 
right to sue,” will not be sustained unless the want of such 
title, or “legal right to sue,” appear on the face of the com- 
plaint. See Bank of Charlotte v. Britton, 66 N.C. Rep. 365, 
non constat, but that plaintiff’s intestate may have settled 
with his ward, and thus become the real and only party in 
interest ; and this he may show on the trial. 

2. But the action is properly brought, even if it appeared 
affirmatively that plaintiff’s intestate was only interested as 
guardian, entitled to commissions, or liable for negligence. 
Biggs v. Williams, 66 N. C. Rep. 427; Mebane v. Mebane, Tbid. 
334; Davidson v. Elms, 67 N. C. Rep. 427; C C. P., sec. 57. 

3. The demurrer being over-ruled on its merits, it was 
discretionary with the presiding Judge to allow the defénd- 
ant to answer, notwithstanding Acts 1870~’71, chap. 178. 
That Act substitutes shall for may, but does not erase the 
word discretion ; the act as amended reads shall in his discre- 
tion: which still leaves it very properly in the breast of the 
Judge to say whether the defendant may plead according to 
the circumstances of the case, as for instance whether de- 
fendant’s attorney will state upon honor that he has a sub- 
stantial defence, &c. 

4. The defendant cannot have costs in this Court if he 
was, or yet is entitled to answer, because he did not ask to 
be allowed to answer. It was not error to render judgment 
if the defendant did not ask leave to answer. Mebane v. 
Mebane, supra. 
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Pearson, C. J. We are of opinion that the first exception 
of the defendant to the ruling below, is well- taken, to-wit: 
The plaintiff as administrator of the deceased guardian, 
cannot maintain an action on the bond of the clerk and 
master for a fund alleged to be due to- the ward... The 
action should be brought by the ward if she be now of age, 
or in her name by a second guardian, if she is still a minor. 
The administrator of the deceased guardian has no interest 
or concern with the fund, for which the clerk and master 
in equity and his sureties may be liable. The matter which 
concerns him, is to have a settlenfent in regard to the 
money received by his intestate as guardian, in which set- 
tlement will, of course, be included commissions, vouchers, 
&c. The administrator cannot maintain an action fora 
fund that his intestate ought to have collected. On pay-. 
ment of the amount he will have an equity, to be allowed 
to sue in the name of the ward, in order to have indemnity 
out of the bond of the clerk and master, but until such 
payment, he has no status in a Court of law or equity, except 
as the representative of a guardian who was in default. 

Error ; this will be certified. 

The other exceptions are not ‘noticed, as they may be 
cured by amendment. 


Per Curiam. Judgment reversed. - 
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WILLIS P. BARNES and others v. W. J. BROWN, and wife and others, 


Where, by the finding of a jury, it is left an open question, whether a certain 
debt secured! by a mortgage, has not been in part paid, the mortgagor, or 
those representing him, have the right to have the fact of such payment and 
its proper application at the time made, found by the jury; and for that 
purpose, the case will be remanded from this Court, and the issue made up 
and responded to by a jury in the Court below, 


CIVIL ACTION tried at the January (special) Term of the 
Superior Court of the county of Ropzson, before his Honor, 
Buaton, J. | | 

The plaintiffs, who are children and heirs-at-law of Hardy 
Barnes, deceased, brought this action against the defendants, 
the children and heirs-at-law of Reuben King, deceased, to 
Fall Term, 1871, to compel the said defendants to convey to 
them the legal title to two lots, Nos. 95 and 96, in the town 
of Lumberton, of which the plaintiffs alleged they owned 
the equity of redemption. The plaintiffs likewise sought to 
recover rents and profits. 

The fact as disclosed by the record are, Hardy Brown, 
the ancestor of plaintiffs, and owner of the lots, the 18th 
December, 1853, conveyed the same to Reuben King, the 
ancestor of the defendants, by mortgage, to recover the sum 
of $850, which he owed King. Brown being further 
indebted to others, on the 27th of December, 1853, 3 few 
days after the mortgage, executed a deed in trust to the 
Hon. R. 8. French, trustee, for the purpose of securing the 
payment of certain debts therein described, and which con- 
veyed to the trustee for that purpose, the two lots, Nos. 95 
and 96, before spoken of, and 350 acres of land besides. In 
this deed of trust, the trustee was directed to sell the prop- 
erty conveyed, if the debts secured thereby was not paid 
before the 1st June, 1854. The debts not being paid by the 
the time limited, the trustee, as directed, on the 13th Sep- 
tember, 1854, sold the property, and King, before mentioned, 
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became the purchaser of all of it, to-wit: the lots, Nos. 95 
and 96, at $1,000, and the 350 acres of land at $995, making 
the aggregate of $1,995, which sum King paid to the 
trustee, who applied it in payment of the debts directed by 
the trust. French, the trustee, on the 13th September, 
1854, executed to King, the purchaser, a deed in fee simple 
for the said lots and lands. This deed wag not proved nor 
registered until 8th May, 1869, sometime after the death of 
King. 

On the 28th January, 1869, King and a made a need 
in fee simple to W. H. Barnes, a son of Hardy, and one of 
the plaintiffs for the 350 acres of land, in consideration of 
$400, of which sum, at the date of the deed, $200 was due. 
And during his last illness, King made a will, in which he 
devised the lots to his married daughter, Amanda, wife of J. 
W. Brown, both defendants. 

The plaintiffs allege, that while the deed from the trus- 
tee, French, to King, was absolute on its face, yet there was 
an understanding and parol agreement between Barnes and 
King, whereby, as soon as Barnes should pay the mortgage 
debt. of $800, and ‘the $1,995, paid: to the trustee, King 
would reconvey: all the property; lots: and:.land to hint: 
That. those sums were paid to King in the lifetime of Barnes. 
The plaintifts. insist that inasmuch as King retained the 
title to the lots, Nos. 94 and 96, upto the time of his-death; 
that they, as heits-at-law of Barnes, are:‘now entitled to a 
reconyeyance from the . heirs-at-law: of: King, or - from “his 
devisees, the: deféndants, W. J. ‘Brown’ and -wifé, Amanda; | 
and‘also to an account for.rents and ‘profits for usd, &e. 

In support of the allegation of their‘complamt, the plain 
tiffs called Mary, the widowof Hatdy Brown, their ancestor: 
and also one of’the-plaintiffs of récord, as ‘guardiai of D. W- 
- ‘Batneb,ia minor child ofthe sail Hardy. Bhe testified that 
betweeri the years 1856:and 1858, she made two payments 
to King. for her husband;one of $300 and. another of $600. 
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She expected the payments were made on the mortgage 
debt. It was then proposed on the part of the plaintiffs to 
prove by her the declarations of King in regard to the 
matter. Objected to by defendant, because, being a party 
and having a right of dower, King being dead, the testi- 
mony was excluded by section 348, C. C. P., page 129. His 
Honor sustained the objection, holding that the witness 
could speak of the payments and of what occurred at the 
time they were made, as a part of the res gestx, but of no 
other conversation with King. Plaintiff showed a release 
from the witness ofall her right of dower, and any and all 
her interest in the recovery. His Honor still held the testi- 
mony, incompetent and the plaintiffs again excepted. 

The defendants denied the allegations in the plaintiffs’ 
complaint, and insisted that the lots, Nos. 95 and 96 were 
the absolute property of W. J. Brown and wife, as devisees 
of King, and introduced testimony to support the defenses 
set up in their answer. 

' After the close of the evidence, the ‘plaintiffs asked his 
Honor to charge: ; 

1. That upon the execution of the:mortgage by panes to 
King, 138th December, 1853, King became the legal, and 
Barnes the equitable owner of the land in controversy ; and 
that that relation could not be changed, but remains the 
game until the mortgage is redeemed or foreclosed. 

- 2. That when King purchased: of French, the trustee, the 
mortgaged premises, he 1s considered in law as having pur- 
chased for the benefit.-of the mortgagee, not the equity of 
redemption, but a mere incumbrance on the land, and that 
a verbal contract to purchase and hold -until Barnes could 
redeem, does not come within the statute of frauds, but may 
be enforced. 

By the defendants, his Honor was asked to charge the 
jury: 

1. That a verbal agreement, even if proved, between King 
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and Barnes, that King would reconvey to Barnes the title 
he got from French, the trustee, would be null and void by 
reason of the statute of frauds, and could not be enforced. 

. 2. While denying there was such agreement, yet if there 
was, it was void for want of a consideration, King having 
paid his.own money for the property. 

His Honor, after stating the testimony, remarked that he 
would reserve his opinion on the questions of law raised by. 
the counsel, and submitted to the jury, to respond to the 
following issues : 

1. Was there a verbal agreement between King and Barnes 
that so soon as Barnes should pay King the amount secured 
by the mortgage of the 18th December, 1853, to wit: $800, 
together with the $1,995, the purchase money paid by King 
to French, and the interest accruing thereon, that King 
would reconvey by deed in fee to Barnes and his heirs the 
lots, Nos. 95 and 96? 

2. Has the money been repaid to King in full? 

The jury found the negative of the issues submitted, and 
against the plaintiffs, who submitted to the Court that they 
were entitled to an account non obstante veredictu. 

.His Honor being of opinion that the incidental relief 

‘shared the fate of the principal relief prayed for in the com- 
plaint,and was rendered unattainable by the findings of the 
jury on the issues submitted to them, refused the motion 
for an account and gave judgment against the plaintiff for 
costs, | 

Rule for a new trial; rule discharged; judgment and 
appeal. | | 
_ At the request of the appellants, the whole of the evidence 
taken in the case was appended to the statement made for 
this Court. This evidence being unnecessay to an under- 
standing of the Chief Justice’s opinion is omitted. 


JUNE TERM, 1873. 443, 


BARNES efal, v. BRowWN and wife et al. 


N. NeLean and W. McL. McKay, for appellants. 
Strange, Leitch and N. A. McLean, contra. 


Pearson, C.J. In response to the second issue, the Jury 
find “that the money has not been repaid to R. King in 
full.” This leaves the question open whether the money 
has not been repaid to R. King “in part.” There were two 
amounts, $800 secured by mortgage to King, and $1,995. 
paid by King to French as the price of the equity of re- 
demption, and of a tract of 350 acres, not embraced in the 
mortgage. 

Assume, as we must do from the finding of the jury, that. 
the two amounts have not been paid in full, how does it 
appear that the $800, or the greater part of it, was not paid 
to R. King after he bought the equity of redemption, which 
was in 1854. Mary A. Barnes testified: “ Between the 
years 1656 and 1858 I made two payments for my husband 
to Reuben King, one for $3800, and the other for $600. I 
paid the money I expect on the mortgage debt.” 

If this be true, it gives a very different aspect to the case 
from the one upon which his Honor based his decision, 
where King paid $1,995 for the equity of redemption, and 
the 350 acre tract, it was assumed that that the property 
was worth the price given for the equity of redemption over 
and above the mortgage debt. So if the transaction was @ 
naked purchase of the equity of redemption, King having 
the legal title before, and acquiring by his purchase the. 
equitable title, became the absolute owner as well in equity 
as at law. The $800 and interest was the price of the legal 
estate, and the amount paid forthe equity of redemption. 
‘was the price of the equitable estate. 

- Taking this to be so, as the defendants insist, upon what. 
ground did King afterwards receive the $300 and the $6007 
He could only have received the money on the idea that 
his was not a naked purchase of the equity of redemption, 
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but was connected with atrust that Barnes was to have 
dack the land on repayment in full; at all events it would 
give the plaintiff a right to have the money refunded. 
Under the rules, without sending the case back, the Court 
directs this further issue: 

“Did Reuben King, between the years 1856 and 1858, re- 
ceive of Hardy Barnes by the hands of Mary A. Barnes, 
his wife, the sum of $300, and also the sum of $600, or any 
other amounts, to be applied in satisfaction of the mortgage 
debt, or of any other debt in in reference to the land. 

This will be certified, and the case retained for the finding 
of the issue. 


Per CuRIAM. Decree accordingly. 


STATE ez rel. D, BRYANT & BRO, v. LEMUEL H. MORRIS. 


In action against a surety on aconstable’s bond, alleging certain breachas of 
the condition of the bond by the constable, now dead, the plaintiff is not a 
competent witness to prove any transdetion or conversation between him- 
sejf and such. deceased constable, in regard to the matters in controversy, : 


\(Hgiliburion-v. Dobson, 6 N.C. Rep. 88; Isenhour vy. Isenhour, 64 N.C. Rep, 640, 
cited and approved.) 


CIVIL ACTION; on a constable’s bond, tried at the July 
(spécial) Term, 1872, of Hatirax Superior Court, before 
Moore, J. | | 

‘The action is brought upon the bond of ohe Junius H. 
Morris, constable, against the defendant, oné’ of ‘the sureties 
thereto, (the said constable being dead). In'his complaint, | 
thie relators alleged two breaches of the condition of the 
said bond, to-wit: 1.’ Uhat the said constable had collected 
certain claims put into his harids for collection as constable, 
and had not paid: over the money to the telators, to whom 
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it was due. 2. That said constable had negligently failed 
—tocollect certain other claims placed in his hands for eal- 
lection, when the debtors were solvent and able to pay; and 
that the debtors afterwards became insolvent and unablerto 
pay the debts, whereby the claims were totally lost to the 
relators. 

On the trial, the execution of the bond, dated 17th Feb- 
ruary, 1867, by defendant as surety, and by the constable, 
was admitted, and also that the said constable signed the 
receipt, in which were set out the claims to be collected. 

It was proved that Junius H. Morris, the constable, was 
dead. His personal representative was not a party to this 
suit. 

The relators offered to prove by one of themselves, 
to-wit: D. Bryant, that he placed in the hands of the said 
constable for collection certain accounts amounting to $ —, 
for which he took the constable’s receipt. This evidence 
was objected to on the part of the defendant, on the ground 
that the constable being dead, the relator was not a compe- 
tent witness to prove these facts ; and for the further reason 
that the evidence, if admitted, tended to vary the contract 
between the parties, which was contained in the receipt, and 
was therefore inadmissible, as the receipt was not signed by 
him as constable. The objection was overruled, and the 
evidence admitted. Defendant excepted. 

Bryant, the relator, then proved that he placed in the 
hands of the constable the following accounts, against the 
parties therein named, (unnecessary to be detailed) and that 
the receipt before alluded to was given forthem. Defendant 
objected to the evidence, which being allowed, he excepted. 

The relator, Bryant, also testified, after objection by de- 
fendant, that he had several conversations with Morris, the 
constable, who told him that he had collected a large num- 
ber of the claims, naming several of them. Defendant 
again excepted to the introduction of this testimony. In 
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the course of the examination of this relator, the Court 
after objection, permitted plaintiff’s counsel to ask leading 
questions as to each of the accounts, as for example; Sandy 
Merrit’s account. “Do you know if, whether the constable 
collected any portion of said claim, if so, how much?” And 
SO On. 

Bryant, the relator, also proved that he ordered tne said 
-onstable to attach the cotton of one of the debtors, one 
#.ilings, which was then at Enfield, but he, the constable, 
did not do it. This evidence also objected to; a 
and exception by defendant. 

One Partin was then called for relators, who had been 
their clerk, who proved that the statement of the accounts 
as contained in a book then exhibited, was in his hand- 
writing, and that the accounts were all due to the relators, 
and were placed in the hands of Morris, the said constable, 
for collection. One of the debtors mentioned in plaintiff’s 
receipt, also proved that he had paid his account to the 
‘constable. 

It further appeared that several of the said debtors were, 
in 1867, solvent, and continued so for 12 months, and that 
Morris was acting as constable in the year 1867. 

The defendant’s counsel insisted before the jury that the 
evidence of one of the relators, as to facts occurring in 
1867, was not sufficient to warrant a verdict in favor of rela- 
tors; that there was other evidence, proven to be accessible 
to relators, to prove their case, and the non-introduction of 
this testimony, was a matter for the jury to consider, and 
they must-be satisfied by relators before they, the jury, 
could find a verdict in their favor. | 

His Honor charged the jury that the relators were not 
ound to introduce any other evidence than their oaths; 
and if the jury were satisfied with the evidence as given in, 
they would find a verdict in their favor. That in cases of 
‘the utmost importance, the jury were justified in finding a 
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verdict on the testimony of one witness, and such witness 
interested, and it was for them to say how they would find 
on the evidence introduced before them. Defendant ex- 
cepted to this charge. No special instructions were asked 
by either party. 

The following are the issues submitted to the j Jury, with 
their response to each. 

1. Did the said constable fail through negligence to col- 
lect any of said claims, if so, to what amount? 

The jury find this issue in favor of defendant. 

2. Did the plaintiffs, before the commencement of this 
action, make a demand upon said constable, if so, at what 
time? 

The jury find this issue in favor of the plaintiffs. 

3. Did the parties mentioned in the complaint, as debtors 
to Bryant & Bro., owe the amounts charged against them ? 

The jury find this issue in favor of plaintiffs. 

4, Were the claims placed in the hands of Morris, to col- 
lect as constable ? 

ea issue also found for plaintifis. 

. Did the said constable alc any portion of said debts, 
a has he failed to pay over the amount collected ? 

The jury find this issue in favor of plaintiffs, as to claims 
amounting to 8607.21, with interest on $404.28 from this 
time, 

Judgment in accordance with the verdict, and for costs. 
Defendant anpealed. 


Conigland, and Batchelor, Edwards & Batchelor, for appel- 
lant. 
Devercux, contra : 


The testimony of the relator, Bryant, was properly admit- 
ted. For the bondsmen of Morris stand in none of the 
relations to the deceased that are enumerated in the proviso: 
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to sec, 343, C..C. P. _ Whiteside v. Green; Administrator,. 64 
N.C. Rep. 310, 311. 


Reapg, J. Ifthe plaintiff had sued the administrator of 
the dead constable, he could not have testified as to any 
transaction between him and the decéased so as to affect his 
estate. C.C. P.S. 348, 

But the defendant is not sued as administrator, but as 
surety of the dead constable, and the question is whethet 
the plaintiff can testify as to transactions between himself 
and the deceased, which affect the defendant as his surety. 
It is said that he ought not to be allowed to do this, because 
whatever he recovers of the defendant as surety, the defen- 

dant can recover of the estate of the deceased constable. 

This would seem to be so; and therefore to allow the 
evidence against the surety is to allow it indirectly against 
the principal, which is the evil meant to be guarded against 
by the-exception in the statute. So that while the objection 
to the evidence is not within the letier, it is within the spirit 
of the statute. 

Halliburton v. Dobson, 65 N.C. Rep. 88; Isenhour v Isen- 
hour, 64 N. C. Rep. 640. 

There is error. 


PreR CuRIAM. Venire de nove. 
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SALLY C. WHITEHURST and others v. A. W. GASKILL and JOHN G. ROB- 
ERTS. 


The morigagee, being the legal owner of the land mortgaged, is the person to 
whom notice must be given by the sheriff of a levy and sale of such land for 
unpaid taxes. 


Civin ACTION, tried before Clarke, J, at June Term, 1873, 
of the Superior Court of CarTERET county, upon the facts 
contained in the following CASE AGREED: 

On the 2d February, 1858, the defendant, A. W. Gaskill, 
being indebted to one David W. Whitehurst in the sum of 
$350, executed a mortgage of certain land to secure the 
payment of said debt, five years after date, at which time 
the mortgage was to become absolute. 

The mortgage was registered the 19th of February, 1859. 
Gaskill, the defendant and mortgagor, remained in posses- 
sion, (though there was no express stipulation in the deed 
that he should do so,) and listed the lands therein conveyed 
for taxes for the year 1870. The taxes not being paid, the 
sheriff levied on it, and returning his levy according to law, 
the land was ordered to be sold. 

The levy was duly made, the sheriff complying with all 
the requirements of the law. He gave the required notice 
of the levy and sale to Gaskill; and on the 7th day of 
January, 1871, he sold the land for the said taxes, when the 
defendant, Roberts, became the purchaser, taking a receipt 
for amount of taxes and costs, describing the land, &c., 
which receipt was registered. The owner having failed to 
redeem, the sheriff on the 5th of February, 1872, executed a 
deed for said land to Roberts, which was also registered the 
18th of March, 1872. 

The mortgagee, David W. Whitehurst, died in the year 
1865, leaving a will, which was duly proved, and in which 
he devised all his lands to the plaintiff, Sally, for life, 

29 | 
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remainder to the other plaintiffs, except John M. Perry, who 
qualified as administrator with the will annexed of the 
estate of said David. 

No notice of the levy ou vne land or of the day of sale 
was ever served on the plaintiffs by the sheriff or any other 
person. 

Upon the foregoing facts, his Honor gave judgment of 
foreclosure in favor of plaintiffs; and directed that unless 
the defendants should pay the said sum of $350, with 
interest thereon from the 2d of February, 1858, within 
twenty days from the 2d day of June, 1873, the clerk 
should, after advertising thirty days, expose the said lands 
at public sale at the court-house in Beaufort. 

From this judgment, defendants appealed. 


Hubbard, for appellants: 


Jnsisted that no notice to the plaintiffs was necessary. 
The Act rrquiring notice to be given is merely directory ; 
ard a purchaser at a sheriff’s sale acquires a title to the 
land sold, even though the sheriff did not advertise. 1 
Murph. 311. 


_ Heughton, contra : 


Relied on Taylor v. Allen, 69 N.C. Rep. 346; Potts v. Black- 
well, 4 Jones Eq.; Avery v. Rose,4 Dev. 549; Register v. Bryan, 
2 Hawkes, 17. Cooly on Const. Lim. 521, and notes. 


Reape, J. The question is whether the plaintiff, who 
represents the mortgagee was, entitled to notice of the sale of 
the land for taxes. The statute is express, that notice shall 
be given, and the only question is who is the proper person. 
to be notified. 

The mortgagee is the legal owner of the land, and has a 
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substantial interest in it, and is the person entitled to the 
notice. The sale in this case was therefore void, and the 
plaintiff was entitled to the order of foreclosure and sale made 
below. 

The taxes were, however, a charge upon the land, and as 
the defendant, Roberts, paid off the taxes, he has alien upon 
the land for the amount so paid. With this modification, 
the order below is affirmed. 

This will be certified that further procecdings may be had 
according to law, and the rights of the parties administered 
according to this opinion. 

Neither party will recover cost in this Court, but each 
party will pay his own costs. 


PER CURIAM. Judgment accordingly. 


WILLIAM R. BRIDGERS t, LEMUEL T, BRIDGERA, 


“Tho jurisdiction of a Justice of the Peace when necessary to be proven, being @ 
question of law, cannot be proved by witnesses (if properly objected to), but 
must be determined by the Court. 


A party objecting to the introduetion of evidence must state with certainty the 
points excepted to; and if the ground stated for such objection be untenable, 
it in-error to reject the evidence, though inadmissible if properly objected to. 


{Stout v, Woody, 63 N. C. Rep. 37, cited and approved.) 


Civ. action, tried before Cloud, J., at the January (special) 
Term, 1873, of Nortuampton Superior Court. 

Plaintiff brought this suit to recover damages for slander- 
ous words spoken by defendant of and concerning the plain- 
tiff, charging him with having sworn to a lie in a certain 
trial before a Justice of the Peace. | 

On the part of the plaintiff one Bridgers Odom was intro- 
duced as a witness, who proved that he was present at the 
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trial of a warrant had before one Jesse Flythe,a Justice of the 
Peace, in which the defendant was a party, and the plaintiff 
here was sworn as a witness, and in speaking of the trial 
and examination, the slanderous words complained of were 
uttered by defendant. This evidence was given without 
objection. 

The plaintiff then introduced Jesse Flythe, the Justice of 
the Peace, who stated that a warrant was tried before him 
as a Justice of the Peace, between one Daniel E. Bridgers and 
the defendant. He was then asked by plaintiff’s counsel if 
the subject matter of the said warrant was within his 
jurisdiction ? 

This evidence was objected to by the defendant upon the 
ground that it was secondary evidence, and that the warrant 
and proceedings must be produced, and parol evidence could 
not be given, unless it appeared that diligent search had 
been made, and they could not be found. This objection 
was sustained and the evidence rejected. 

There was a verdict for the defendant and judgment 


accordingly. Appeal by plaintiff. 
Barnes, for appellant : 


The evidence offered and excluded by the Court, was 
primary and not secondary. The proposition was not to 
prove the contents of the warrant, for a warrant does not 
state upon its face that the Justice has jurisdiction, but it 
was to prove that the subject of investigation or trial was 
within his jurisdiction, and this might appear only upon 
investigation of the testimony. For instance, a warrant 
upon its face might claim the payment of a debt of $200, 
and upon the production of the note it might be for $300, 
and thus, upon the examination of the testimony only, 
would it appear that a Justice had no jurisdiction of the 
case. “ Evidence that carries on its face no indication that 
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better remains behind, is not secondary but primary, and 
though all information must be traced to its source if pos- 
sible, yet if there be several distinct sources of information 
of the same fact, it is not ordinarily necessary to show that 
they all have been exhausted before secondary evidence can 
be resorted to.” Gren. on Ev., sec. 84. 

Whether a Court has jurisdiction of a particular matter 
is a question of law arising upon a particular state of facts. 
Now, cannot the Judge of a Court who hears the evidence 
and decides the question of his jurisdiction as a matter of 
law, prove in some other proceeding had between the parties 
the fact that he had such jurisdiction? Can this fact be 
proved only by the record? It would seem that the other 
source of information, to wit: the evidence of the presiding 
Judge, would be equally conclusive, and that both kinds of 
evidence were primary. 

There are three classes of cases in which oral cannot be 
substituted for written evidence: 

1. Oral evidence cannot be substituted for any instrument 
which the law requires to be in writing. 

2. Oral proof cannot be substituted for the written evi- 
dence of any contract which the parties have put in writing. 

3. Oral-evidence cannot be substituted for any writing, 
the execution of which is disputed and which is material to 
the issue between the parties, and is not merely the memor- 
andum of some other fact. Green on Ev., sections 86, 87 and 
88. When the writing does not fall within either of these 
classes, there is no ground for excluding oral evidence. Ibid. 
sec. 90, and the cases there cited. 

If the proposition had been to prove the contents of the 
warrant by parol testimony, it would have been admissible, 
for that in this trial was a collateral question. When the 
contents of a paper comes collaterally in question such writ- 
ing need not be produced, but parol evidence of its contents 
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will be received. Pollock v. Wilcox, 68 N. C. Rep. 48: Ibidi. 
412; Hetnhardt v. Potts, '7 Tred. 403. 

In an action for slahder, charging the plaintitt with. 
peryury in a particular suit, he is not bound to produce the: 
record of that suit. JfcDowell v. Murchison, 1 Dev. 7. Not. 
bound to prove that the Justice was commissioned and yet 
that matter is contained ina writing. Pugh v. Neal, 4 Jones. 
369. 


Peebles & Peebles, contra. 


Reapzs, J. This was an action for slanderous words. The: 
defendant had charged the plaintiff with “swearing to a 
le” in a trial before a Justice of the Peace, in which plain-. 
tiff had been examined as a witness. 

In order to prove that the Justice had jurisdiction, the 
plaintiff introduced the Justice and asked him the ques- 
tion: “Did you have jurisdiction of the subject matter- 
which you were trying ?” 

This was objected to by the defendant, and ruled out by 
his Honor. Whether the question was proper, is the only 
point in the case. 

The plaintiffs’ counsel in his brief says: “ Whether a 
Court has jurisdiction of a particular matter is a question: 
of law, arising upon 4 particular state of facts.” Take that 
to be so, and it is so, and it would seem to follow that the 
question was improper; because we do not prove what the 
law is by witnesses. Nor do we prove mixed questions of 
law and fact by witnesses. It would have been proper to 
ask the Justice wliat was the matter which he was trying? 
And he could have stated the facts, as, for instanee, that he 
was trying a demand for §500, for work and labor doné, 
and then a question of law would have arisen for his Honor 
to decide, whether the Justice had jurisdiction of that sum. 
But the plaintiff did not ask the Justice to state the facts,. 
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but to state a conclusion of Jaw from an unknown state of 
facts. This was clearly improper. 

But still the question remains, aught his. Honor to have 
rejected the evidence? He certainly ought nat to have 
rejected it, if it was not objected to by the defendant. Nor 
ought he to have rejected it, although objected to by the 
defendant, unless the objection was put upon the proper 
ground. We have already seen that it was objectionable on 
the ground that the Justice was called upon to prove a 
qustion of law. But this objection was not taken by the 
defendant. He objected “upon the ground that it was 
secondary evidence, and that the warrant and proceedings 
ought to have been introduced.” He did not object gener- 
ally to the question, but he “ pointed” his objection. And 
in this way he misled both the plaintiff and his Honor. 
The ground upon which he put his objection is untenable, 
and he must be held to that. | 

If the defendant had said, I object to this witness testify- 
fying astoa question of law, we may reasonably suppose 
that both the plaintiff and his Honor would have seen the 
force of the objection. And then the plaintiff could have 
avoided the objection by asking the witness as to the facts 
and leaving the law to his Honor. Or if his objection 
had been general, it might have led to the same result. But 
his objection was special, and untenable, and calculated to 
mislead. 

- In Chitty’s Practice, vol. 4, p. 14, the requisites of a bill 
of exceptions is given: “It must state the circumstances 
upon which it is founded, or that a particular witness was 
alled to prove certain facts; * * * the allegation of 
counsel on the admissibility or effect of the evidence, the 
opinion of the Judge and the exception of counsel to that 
opinion and the verdict.” And it is further said that 
“where the object for which evidence is offered, but rejected, 
is obvious, and must heve been understood by the Judge 
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and jury, itis not necessary that that object should be spe- 
cially stated.” And in Cowen & Hil’ls Notes to Phillips 
on Evidence, p. 778, it is said that the exception must be 
““s0 specific as to point to the precise error intended to be 
relied on, for the Court is not bound to do more than res- 
pond to the motion of objection made. They are under no 
obligations to modify the propositions of counsel so as to 
make them suit the case, but may dispose of them in the 
terms in which they are propounded.” And again, it is 
said “the party excepting must lay his finger on those 
points,” &e. Andin Stout v. Woody, 63 N. C. Rep. 37, it is 
said that exceptions must “ specify the errors complained 
of.” 

The same principle permeates all the pleadings and pro- 
ceedings in the administration of justice. 

There must be certainty. Every thing that is calculated to 
mislead, or is obscure, is bad. 

There is error. 


Per CurRIAM. Venire de novo. 


JOHN P. HAUGHTON v. J. P. NEWBERRY. 


An action for the recovery of the possession of personal property, (in the nature 
of detinue under our old system,) will not lie against one who was not in 
possession of the property at the time the action was commenced. 


Nor can a p)alntiffin such action, under a general prayer for “ other relief,” re- 
cover the judgment warranted by the facts proven. ‘For althongh the names 
and technical forms of actions are abolished by the Constitution, yet in the 
very nature of things, there must be distinctions in respect to the remedies | 
applicable to different cases. ° 


(Lea v. Pearce, 68 N.C. Rep. 78, cited and approved.) 


CiviL ACTION, tried before Watts, J, at the Spring ‘Term, 
1873, of the Superior Court of CHowan county. 
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The facts as appears of record are: In 1863 the defen- 
dant took possession of a boat, which was claimed by the 
plaintiff; and during that year he, the defendant, came to 
the plaintiff and offered to purchase the boat, stating at the 
time, it was in his possession. Plaintiff refused to sell. 

Plaintiff was absent from the State until the Fall of 1868. 
In 1870, ascertaining where the boat was, he demanded 
its possession of defendant, who informed him that he had 
since purchased the boat from the execuirix of T. L. Skin- 
ner, deceased, and would not surrender it unless repaid the 
purchase money. Plaintiff afterwards saw and identified 
the same boat (his property) in the possession of one Mari- 
ner, to whom the defendant had sold it. 

In December, 1871, this action was commenced. 

His Honor upon calling the case at Spring Term, 1878, 
having intimated an opinion that the plaintiff’s right to 
recover was barred by the statute of limitations, plaintiff 
excepted. | 

Defendant asked the Court to charge thatthis is an action 
of trover, and inasmuch as there was no proof that the boat 
was In possession of the defendant at the time of the demand 
by the plaintiff since the war, the plaintiff could not recover. 
His Honor so held, and the plaintiff excepting, submitted 
to a judgment of non-suit, and appealed. 


A. M. Moore, for appellant. 
J. A. Moore and Gilliam & Pruden, contra. 


Pearson, ©. J. It is alleged by the complaint that the 
defendant was in possession of the boat at the commence- 
ment of the action, and judgment is demanded for the 
recovery of the possession of the boat, and damages for its 
detention, as in the action of detinue under the old system. 

On the trial the fact turned out to be that the defendant 
was not in possession of the boat at the commencement of 
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the action, but had sold it and passed the possession, to one 
Mariner. Upon this atate of facts, his Honor intimated an 
opinion that the plaintiff could not recover, and the andl 
tiff submitted to a non-suit, and appealed. 

We do not eoncur with his Honor, in either ef the pay- 
ticular positions he assumed at the instance of the defen- 
dant’s counsel. The action set out in the complaint Is 
certainly not an action of “trover,’ and had. it been an 
action of trover the plaintiff would have been entitled to 
recover the value of the boat by way of damages for wreng- 
ful conversion; but we do concur in his general conclusion, 
that as the case then stood the plaintiff could not recover, 
and an affirmance of the judgment may furnish an illus- 
tration of the idea, that “two negatives sometimes amount 
to an affirmative.” 

There was a fatal variance between the allegation and the 
proof. In face of the fact, that the defendant did not have 
the possession at the timeof the commencement of the action, 
as a matter of course the plaintiff was not entitled to the 
judgment demanded by the complaint, to-wit: To recover 
the possession of the boat, for under that judgment the 
writ of execution would command the sheriff to deliver the 
boat to the plaintiff, and Mariner, who was a purchaser, 
upon the “lis pendens,” would be deprived of his possession 
by a judgment in an action to which he was not a party; 
so that, as the pleading then stood, his Honor was obliged 
to hold that the plaintiff could not recover; upon this inti- 
mation the plaintiffs counsel should have admitted that the 
action was misconceived, because of his mistake as to the 
fact that the defendant was not (as he had supposed) in pos- 
session of the boat at the time of the commencement of the 
action, and that instead of demanding judgment for the 
recovery of the possession of the boat, he ought to have 
demanded judgment for the value of the boat, by way of 
damages, agin action of trover, and thereupon asked leave 
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oor ee aes 
to amend the complaint so as to conform it to the proof 
which would have been allowed without costs,as the defen- 
dant could not. have been misled by the misprision, C, C. P., 
- gections $28, 129, 132. But instead of this, he takes an 
appeal, for the supposed error, in ruling that as the pleading 
then stood, the plaintiff could not recover. 

The position taken in the argument here, is, that although 
the plaintiff was not entitled to the judgment demanded in 
his complaint, yet if the facts proven showed that he had 
a cause of action, the Judge ought to have disregarded the 
allegations and demand of judgment set out in the com- 
plaint, and given such judgment as the facts showed that 
the plaintiff was entitled to, without reference to the plead- 
ings or form of the action, in analogy to the procedure in 
courts of equity, by which under “the general prayer for 
relief ” the plaintiff, although not entitled to the relief spe- 
cifically prayed for, has a decree for such other relief as he 
may be entitled to. This innovation is put on the ground 
that by the new Constitution, the distinction between action 
at law and suits in equity, and the forms of all such actions 
and suits are abolished, and there shall be but one form of 
action. In other words, the position of the learned counsel 
is, that under the new order of things, a plaintiff may make 
any allegation he pleases, and demand any judgment that 
suits his fancy, and although at the trial he fails to prove: 
his allegations and to show that he is entitled to the judg- 
ment demanded, yet if upon the evidence he has any cause 

-of action whatever, he shall have judgment according to 
guch cause of action. The proposition is so startling to one 
accustomed to certainty in judicial proceedings as to be 
difficult te approach ; an attempt to draw an analogy from 
‘the procedure in equity is far-fetehed; for, in courts of 
equity, the evidence is all in writing. The Chancellor tries 
the facts as well.as the law, and can take hie own time for 
it; whereas,.in the mixed tribunal under the Constitution 
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“of 1868, the trial of issues of fact is fora jury. The Court 
as to decide issues of law only, and the jury must, during 
the term, pass upon the issues of fact. How can the Judge 
minder our system, consider a matter to be a fact, unless it 
-be so found by the verdict of a jury, or be admitted by the 
parties? In Lea v. Pearce, 68 N. C. Rep. 78, it is said, “the 
‘provision in our present Constitution by which the distinc- 
ition between actions at law and suits in equity is abolished, 
sand the subsequent legislation effects only the mode of 
procedure, and leaves the principle of law and equity intact.” 
In this case we say, the provision in our present Consti- 
tution by which it is ordained, “The distinction between 
the forms of action at law and suits in equity is abolished, 
:and there shall be but one form of action, and the subsequent 
degislation effects only the mode of procedure, and leaves 
he principles which form the nature of the procedure must 
-of necessity be applied, whether in a court of law or of 
equity intact.” For illustration, the Constitution in con- 
ering jurisdiction upon Justices of the Peace, restricts it 
*to civil actions founded on contract, thus recognizing the ju- 
risdiction which in the nature of things must exist between 
actions ex contracto and ex delicto,as expressed in the old 
‘mode of procedure. So the Code of Civil Procedure, which 
professes to carry out this ordinance of the Constitution, of 
mecessity recognizes the distinction that must exist as to 
the principles applicable to the different actions or remedies 
fitted for the many state of facts in the cases that are of 
‘daily occurrence; and although it is ordained by the Con- 
 egtitution there shall be but one form of action,” it was man- 
aifest from the nature of the subject to the framers of the 
‘Constitution, that this could not be literally carried into 
effect. Accordingly, by an ordinance of the Convention, 
commissioners are appointed to prepare a code of practice 
sand ‘procedure. So the Code of Civil Procedure is a statute 
in which the Convention that framed the Constitution took 
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the initiative, for the reason that although the names’ and 
technical forms of action are abolished, yet in the very 
nature of things there must be distinction in respect to 
the remedies applicable to differing cases. A recognition of 
a difference in causes of action and the Judgment appropri- 
ate to the cases respectively, was a matter of necessity; 
hence, the C. ©. P. recognizes the distinction between actions 
founded on contracts and on torts; on injuries to the per- 
son or to property—on an injury to land by wrongfully 
withholding the possession or by breaking the close, tread-- 
ing down the grass, &c., or an injury to “goods and chat- 
tels,” by detaining them from the owner, or by destruction: 
or conversion, aS in our case. Were it otherwise, the plea of 
former judgment for the same cause of action could never be: 
maintained, without a resort to parol evidence to show upon: 
what state of facts the judgment had been rendered; defen- 
dants never would know what complaint they would be 
called on to make; in fact the ills and inconveniences that 
would result from such loose pleading, or rather “no plead- 
ing,” are innumerable. 

Ample room is made for the amendment of pleading, so. 
as to conform it to the facts as proved in every case, thus 
preserving certainty in pleading, and at the same time: 
giving effect to the true intent and meaning of the Consti-- 
tution, which was not to abolish “the noble science of 
pleading as a means necessary for the administration of 
justice,” but simply to divest it of the forms and technicali- 
ties by which it had become disfigured. 

There is no error. 


PgR CURIAM. Judgment affirmed. 
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ROBERT WOOTEN v. JOHN S. MAULTSBY and A. MUNBOE. 


A judgment is rendered on a note against the maker,B, a citizen of Cumber- 
land, in favor of the payee A, a citizen of Lenoir; the judgment is assigned, 
and after assignment, C, alsoa citizen of Lenoir, writes his name across the . 
back ofthe note. Inasuitby the assignee against Band C on the judgment: 
Field, that B and C were improperly joined in the action: Held further, that 
if C's name had been stricken from the process the Justice had no jurisdic- 
tion, 


CIVIL ACTION, commenced in a Jusice’s Court and carried 
by appeal to the Superior Court of LENorr county, where it 
was tried before his Honor, Clarke, J., at the Spring Term, 
1878, of said Court. 

All the facts pertinent to the point decided, and which are 
necessary to an understanding of the decision, are fully 
stated in the opinion of the Court. 

Below the jury found a verdict in favor of the plaintiff. 
Judgment thereon, and appeal by defendant. 


Merrimon, Fuller & Ashe, for appellant. 
No counsel contra in this Court. 


BRopax, J. This action began against: Munroe and 
Maultsby by warrant from a Justice of the Peace in Leneir. 
county, in which Munroe lived. -Maultsby lived in Cumber- 
land county, and the warrant was certified:to that county:by 
the clerk of the Superior Court of sails and. executed. by 
the sheriff in Cumberland. 

The cause of action was a Justice’s judgment. obtained 
against Maultsby by Clark & Woodward on the 2d of Novem- 
ber, 1855, for $44.40 and costs, upon which several payments 
were afterwards made. The judgment was on a note 
payable to Clark & Woodward, and in 1872, long after 
judgment had been recovered on it, and after the judgment 
had been assigned to the plaintiff, Munroe wrote his name 
on the back of the note. The plaintiff recovered judgment 
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before the Justice against both the defendants. Maultsby 
appealed to the Superior Court, and there a nolle prosequt 
was entered as to Munroe. 

The defendant Maultsby contended: 

1. That he and Munroe were improperly joined as defend- 
ants, the causes of action being distinct and separate. 

2. That the process against him was void or irregular, and 
the Justice of Lenoir had no jurisdiction. 

The makers and endorsers of bills of exchange and 
promissory notes, or any of them, may be joined as defend- 
ants, C. C. P., sec. 68. But Munroe was not the endorser of 
a promissory note. The note had long before been merged 
in the judgment, it was no longer negotiable or capable of 
endorsement. If he made any contract with the plaintiff at 
all, it was one of guaranty, which was altogether distinct 
from the obligation of Maultsby, and with which he had no 
connection. Maultsby never promised either expressly or 
by implication to Munroe. 

The joinder is not allowed by sec. 126, C. GC. P., and was 
good ground fordemurrer. The nol. pros. as to Munroe did 
net cure the original fault. An amendment bystriking out 
the-name of Munroe altogether, would have done so. But 
that would leave no color of authority for the issuing the 
process to the county of Cumberland under the Act of 
1871-72, chap. 60, p. 100. 

Kt certainly seems as if the joming of Nene as a 
defendant, was an attempt irregularly to bring Maultsby 
before a Court which had no jurisdiction to try him. ‘The 
Superior Court should have sustained the demurrer, and if 
the plaintiff amended, then set aside the process as irregular, 
and dismissed the action. 


Prr Curram. Judgment reversed, and action dismissed. 
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DANIEL COGDELL, Assignee, v. WILLIAM J. EXUM, 


An assignee in bankruptcy may sue or be sued in the Courts of the State, on 
claims for or against the estate of the bankrupt, our Courts having concur- 
rent jurisdiction with the U.S. Courtsin the premises, 


As a general rule, every Court has ample power to permit amendments in the 
process and pleadings of any suit pending before it; but the Courts have no 
such power, when an amendment proposed to be made, will evade or defeat 
the provisions of a statute. 


A, a bankrupt, brings a suit in his own name against B, on the 19th day of Sep- 
tember, 1870; on the lith of March, 1872, A’s assignee in bankruptcy, C, who 
was appointed the 25th of February, 1869, is made party plaintiff in the suit 
commenced by A: Held, That the right of action against B accrued to C, the 
assignee, at the time of his appointment, and that he was barred by the 
limitation contained in section — of the bankrupt act. 


( Whiteridge v. Taylor, 66 N.C. Rep. 273; Phillipse v. Higdon, Bush. 380; Christmas 
v. Mitchell, 3 Ired. Eq, 535, cited and approved.) 


CIviIL aAcTION, tried before Tourgee, J., at the December 
(Special) Term, 1872, of the Superior Court of Wayne county. 

The summons in this case was issued by Z. L. Thompson, 
the then plaintiff, in September, 1870, who in his complaint 
alleged that the defendant held and had held a tract of land 
in trust for him ever since May, 1868, and demanded an 
account for rents, &c., and also a conveyance of the land. 

Defendant, 4th February, I871, filed his answer denying 
the material allegations in the complaint, and charging that 
the plaintiff, Thompson, had been adjudicated a bankrupt. 

. On the 6th of December, 1872, a replication was filed ad- 

mitting the bankruptcy, but denying the statements con- 
tained in the answer. | | 

At the trial term, December, 1872, the defendant. was per- 
mitted to file an amended answer, of which the following is 
acopy: “And the defendant, by way of amendment to 
his answer, alleges that the supposed cause of action of the 
plaintiff, Daniel Cogdell” who had at Spring Term, 1872, 
been made a party plaintiff) “assignee in bankruptcy of 
the said Zadoc L. Thompson, did not accrue to him, the 
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said Daniel Cogdell, within two years next before the time, 
at which he, the said Cogdell, was made the party plaintiff 
to this action, nor within two years before the bringing of 
the same. Wherefore defendant demanded judgment for 
costs,” &e. ce | 

Thompson, tuv original plaintiff, was adjudged a bank- 
rupt, December 19th, 1868, but has not yet been discharged . 
The Register’s deed to the assignee, Cogdell, is dated 25th 
February, 1869, and registered in the Register’s office of 
Wayne county, 20th January, 1873. 

His Honor, being of opinion that the Court had no juris- 
distion of this action, and the same was barred by the 
statute of limitations, directed the jury so to find. 

_ Verdict for defendant. Judgment against plaintiff and 
his surety for costs; from which judgment, plaintiff ap- 
pealed. 


Faircloth, for appelant. 
Smith & Strong, contra. 


SeTtLz, J. This action was originally instituted on the 
19th of Septernber, 1870, by one Thompson, who had been 
adjudged a bankrupt on the 29th of December, 1868, but 
has ‘not yet received his discharge. He alleges that the 
defendant has held a tract of land in trust for him, ever 
since May, 1868, and demands an account, and payment of 
rents, and a conveyance of the land, etc. 

The present plaintiff was appointed assignee of Thomp- 
son onthe 25th of February, 1869, but was not made a 
party to this action until Spring Term, 1872, of Wayne Su- 
perior Court, being March the 11th, of that year. 

His Honor being of opinion that the Court had no juris- 
diction of this action, and that .the same was barred by the 
statute of limitations, directed a verdict to be entered in 

30 
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favor of the defendant, and gave judgment aoa the 
plaintiff for costs. 

This Court has held that our State Courts. ass ficinaie: 
tion in such cases. Whiteridge v. Taylor, 66 N. C. Rep. 278. 
And in the opinion of the Circuit Court of the United 
States, for the District of North Carolina, reported in appen- 
dix to 65 N. C. Rep. 714, State of North Carolina v. Trustees 
of the University, et al., it is said: “We agree that the only 
jurisdiction actually conferred by that Act is with District 
and Circuit Courts of the United States; but it does not 
follow that an assignee may not sue or be sued in the State 
Courts, and we think that an assignee may sue or be sued 
in the State Courts.” 

But the second section of the bankrupt Act aeclares “that 
no suit at law or in equity shall, in any case, be maintaina- 
ble by or against any person claiming an adverse interest, 
touching the property and rights of property aforesaid, in 
any Court whatsoever, unless the same shall be brought 
within two years from the time the cause of action accrued, 
for or against such assignee.” 

As has been seen, the present plaintiff had no connection 
with this suit until more than two years had elapsed after 
his appointment as assignee, when his right of action ac- 
erued. Did the amendment by which he was made a plain- 
tiff, have the effect to relate back and make him the plain- 
tiff ab initio, and thereby defeat the statute of limitations 
in the bankrupt act; or is that limitation a bar to his re- 
‘covery ? 

While as a general rule, every Court has ample power to 
permit amendments in the process and pleadings of any 
suit pending before it, both reason and authority deny the 
power where the amendment will evade or defeat the oper- 
ation of a statute. “No Court has the right to nullify a 
statute.” Phillipse v. Higdon, Busbee 380. 

In Christmas v. Mitchell, 3 Ired. Eq. 585, an amendment 
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was allowed which introduced new matter, or rather a new 
charge against the defendant, to-wit: It sought to charge 
him with the value of certain negroes, which had not been 
claimed in the original bill,and the Court says, “so far as 
this bill seeks relief against Mitchell on account of these 
‘slaves, it is an original charge brought against him for the 
first time, and he is entitled, as to the statute of limitations, 
to consider it an original bill.” 

‘In Miller v. McIntyre,6 Peters 61, Mr. Justice McLean 
delivering the opinion of the Court, says: “ Various rea- 
‘sons are assigned against the operation of the statute in this 
case. It is insisted that the amended bill, filed in 1815, by 
which the defendants were made parties to the bill has rela- 
tion to the commencement of the suit in 1808, ‘and conse- 
quently, that the statute cannot bar, as its limitation had 
not then run. Until the defendants were made parties to 
the bill, the suit cannot be considered as having been com- 
menced against them.” We concur with his Honor, who 
tried the case in the Superior Court, that the plaintiff is 
barred by the limitation in the bankrupt act. 


Per CURIAM. Judgment affirmed. 


JOHN HOLMES, Fxecutor of GEORGE HOLMES, v. ISHAM GODWIN and 
BLACKMAN GODWIN. 


Granting a new ‘trial because of newly discovered evidence must necessarily 
always, or nearly always, be within the discretion of the presiding Judge, 
and his decision can very rarely in such cases, be on a naked matter of law 
or legal inference, so as to authorize an appeal. 


In an action for claim and delivery of personal property (Replevin, Rev. Code, 
chap. 98), when the property cannot be redelivered by plaintiff in specie, the 
value thereof, in case of a judgment for defendant, should be assessed at the 
time of the trial, and not at the time of its seizure by the sheriff, 


(Scott v, Elliott, 68 N. C. Rep, 215, cited and commented on.) 
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Civin AcTION, claim and delivery of personal property, 
tried at the Spring Term, 1873, of the Superior Court of 
CUMBERLAND county, by his Honor, Buaton, J. 

The action was commenced by the testator of plaintiff, 
December, 1869, who having died, his executor, the present — 
plaintiff, became a party, and prosecutes the same for the 
benefit of the estate of the testator. The property claimed 
is described in the plaintiff's afiidavitas “a certain quantity 
of corn now in my crib on land rented to the defendant, 
Blackman Godwin, by virtue of a special property therein— 
the same being legally in my possession, by reason of the 
contract of renting made between myself and said Black- 
man—lien attaching to the said corn as part of the crop 
raised on the land rented to the said Blackman, not having 
been satisfied or discharged ; the value of the property being 
$150.” The clerk endorsed on the affidavit the following 
order to the sheriff: “The plaintiff giving bond according 
to law, you are required to take from the defendants the 
property within described and deliver it to the plaintiff,” 
which was accordingly done. Plaintiff, in his complaint, 
alleges that defendants removed the corn without his con- 
sent, and demands judgment for the possession thereof, or 
for $150, in case such possession cannot be had, and for $50 
damages. 

The defendants, in their joint answer, deny the allegations 
of the complaint, and put in a counter claim in behalf of 
Blackman Godwin, on the ground that the 150 bushels of 
corn, worth $150, was in his possession as the property of 
his brother, one Elias Godwin, and was wrongfully taken 
by the plaintiff, wherefore he asks judgment for the value 
thereof, to wit: $150, and for damages, $50. 

It was not disputed that the plaintiff’s testator, by. a 
verbal lease, rented the land to Blackman Godwin for the 
year 1869. The terms of the lease were disputed; the 
plaintiff contending that Godwin, the tenant, was to pay 
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$100 for rent! and repair the fences; and $150 if he 
failed to repair the fences; that without complying with the 
terms, he with the concurrence of the other defendant, car- 
ried from the crib upon the land, two wagon loads of corn 
to Isham Godwin’s. For the defendants, it was contended, 
that Blackman Godwin, the tenant, was to pay as rent $100, 
and put two sills under the crib, all of which was done be- 
fore any corn was removed. One Elias Godwin, a brother of 
the tenant, cropped the land with him, and claimed the 
corn carried to Isham Godwin’s as part of his share of the 
crop. There was much conflicting evidence as to points not 
relevant to the decision here, the following facts being 
established by the jury, upon issues submitted to them: 
Ist. That no rent was due; 2d, That the plaintiff, under the 
order of the clerk, took 125 bushels of corn, worth $136.29, 
and allowed to defendants by way of damages, 6 per cent. 
interest on the value of the corn from Ist January, 1570. 
Plaintiff obtained a rule for a new trial, assigning as the 
grounds therefor: Ist. For error in the Court in submitting 
any other issue to the jury than this: “Whether any rent 
was due?” 2nd. For error in this: The plaintiff in addition 
to the foregoing reason, moved for a new trial because of 
newly discovered evidence, filing an affidavit in support of 
the motion, wherein it was stated that since the finding of 
the jury, the plaintiff had discovered that he could prove 
that a creditor of Elias Godwin, had levied an attachment 
on the corn in the crib, subject to his (the plaintiff’s) claim, 
and that under this attachment corn, to the amount of 
$27.12 had been sold and applied to the plaintiff’s (in the 
attachment) claim, and that this exhausted the corn in the 
crib at that time. And further, that he could also prove 
that after the corn was delivered to the plaintiff by the 
sheriff, the door of the crib was broken open by Blackman 
Godwin and a quantity of corn hauled away by him; also 
that some more of the corn was hauled away by direction 
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of Isham Godwin. In answer, the defendant, Blackmam 
Godwin, was permitted by the Court to file a counter affi- 
davit denying the statements in that of the plaintiff, which 
permission is assigned as grounds for a new trial. 

His Honor considered the plaintiff’s first assignment of 
error, in relation to the issues submited to the jury, as un- 
tennable. As to the second, upon a suggestion from the 
Court, the defendants were permitted to enter a remittiter of 
$27.12, the sum stated to have been applied towards the 
attachment against Khas Godwin, and the rule for a new 
trial was thereupon discharged. Judgment in accordance: 
with the verdict, and appeal by the plaintiff. 


B.and T. C. Fuller, for appellant. 
Guthrie, contra. 


RopMAN, J. The plaintiff claimed certain corn as rent 
owing to him by Blackman Godwin, and alleged that Black- 
man and Isham Godwin had taken possession of the same ; 
that it was of the value of $150, and demanded judgment 
that the possession of the corn be delivered to him, or if 
that could not be done, then for the value. (C.C. P., sec. 
176, et seg.) The cause of action accrued after C. C. P. 

The defendants’ answer, “that no part of the complaint is. 
true.” This answer was a sham one, and might have been 
set aside on motion. See Flack v. Dawson, at this term. 
But as the parties went to trial on it without objection, and 
distinct issues were submitted to the jury, the irregularity 
may be considered waived. 

The defendants also set up what they call a counterclaim, 
viz: that the corn belonged to Elias Godwin. But C. C.P., 
sec. 5, 86, provides that such a claim must by made by the 
third party. In general, jus tertit cannot be set up as a de- 
fence by the defendant, unless he can in some way connect 
himself with the third party. 
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Upon the trial the jury found: 

1. That no rent was owing to the plaintiff. 

2. That the plaintiff received under his proceedings 125 
bushels of corn, worth $1.25 per bushel. 

3. They assess the defendants damages for the taking and 
withholding to six per cent. on the value of the corn from 
the time of the taking. Judgment was rendered accord- 
ingly against plaintiff, and he appealed. 

It is proper to notice here that the case is rendered un- 
necessarily complex and voluminous, by setting out the 
evidence upon the first issue, upon which no question arises, 
and by repeating the pleadings and issues after vhey had 
once appeared in the record proper. 

The plaintiff moved for a new trial on the ground of 
newly discovered testimony, and contends that the Judge 
erred in law in receiving counter affidavits from the defen- 
_dants, denying the truth of the evidence newly discovered, 
although not denying that the newly discovered witnesses 
would testify as plaintiff alleged, and in not granting the 
new trial. Weare of opinion that the granting of a new 
trial for such a cause, must necessarily always, or nearly 
always, be within the discretion of the presiding Judge, and 
that his decision can never, or very rarely in such a case, 
be on a naked matter of law or of legal inference, so as to 
authorize an appeal. The considerations which would enter 
into the decision of a Judge on such an application would 
be: 1. Will the newly discovered witnesses testify as 
alleged? which may generally be assumed on the faith of 
the affiant. 2. Is the new evidence material? 3. Is it 
probably true? looking at all the evidence on the trial. 
4, Has the party used due diligence in discovering it? 

It is perhaps possible to imagine a case in which all these 
considerations might be conceded for the party, and the 
refusal of a Judge in such a case would make a question of 
law; but is scarcely possible to conceive of a refusal by 
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a Judge in exactly such a case. The present case certainly 
does not come within the example. The propriety of the 
decision evidently rested on questions of fact, upon which 
this Court could not review the Judge below. This excep- 
tion of the plaintiff is overruled. 

We now take up the main exception of the plaintiff, viz: 
that the jury under the instructions of the Court, assessed 
the value of the property at the time it was taken into pos- 
session by the plaintiff, and not at the time of the trial. 
‘We think the Judge erred in this respect. 

The C. C. P., in sees. from 176 to 187, covers completely 
the subject matter of the Rev. Code, chap. 98; consequently 
it must be regarded as a repeal of that chapter. 

Scott v. Eliot, 63 N.C. Rep. 215, was a decision founded on 
the Revised Code. What is said in it upon the particular 
words of that Actis therefore not applicable to this case. 
But there is no essential difference between the two statutes, 
and the general principles asserted in that case are equally 
applicable here. 

Replevin, (and the action of claim and delivery, is but a 
longer name for the same thing,) is founded on the right of 
the plaintiff to the possession of the property. If the 
defendant also claims the possession, the main issue is on 
that right, and the party establishing it will have judgment 
to retain, or to be restored to the possession, as the case may 
be. To avoid confusion, we will confine ourselves to a case 
like the present where the plaintiff obtained the possession, 
but failed to establish his right to it. In such case it was 
the right of the defendant to have judgment for the return 
of the property in specie, if such return could be had, or if 
it could not be, then for the value of the property. And it 
is equally the right of the plaintiff to return the property 
in specie, if he can. It follows that the value must be 
assessed as at the time of the trial, for the value is only to 
stand in lieu of the property, in case it shall turn out that 
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it cannot be returned; and the plaintiff cannot compel the 
defendant to accept the assessed value if he can return the 
property in specie; nor can the defendant compel the 
plaintiff to pay the value, if he offers to return the property. 
This is so, notwithstanding any deterioration in the article 
by decay, or external injury, or fallin price, so long as it 
remains in specie. Probably if it appeared on the trial that 

the property had been destroyed, so that it could not be 
returned in specie, the jury would be justified in so finding, 
and in giving the value of the property at the time of the 
taking and interest thereon, as the damages for the taking 
and detention. But that was not the case here. But it does 
not follow that the owner is to accept the property (deteri- 
orated perhaps) in satisfaction of the injury. He is entitled 
to full indemnity. After finding the value of the property, 
the jury should proceed to find the damages from the taking, 
and detention, an element of which is the difference 
in the value between the time of taking, and the time of 
the trial. Rowley v. Gibbs, 14 John. R. 385, (that is, pro- 
vided the value be less at the latter time; if it be greater 
the rule would be different, but it is unnecessary to consider 
that case, except to exclude it from the rule.) The jury 
may,if they think proper, add to this, damages on the 
basis of interest on the value of the property during the 
detention, although the calculation need not always be on 
the basis of interest, and in many cases could not properly 


be. 


Per Curiam. Judgment reversed, and venire de novo. 
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When one is sued individually, upon a judgment obtained against him years 
Since as administrator, and wishes to take advantage of such variance, he 
should plead nul tiel record, By pleading to the merits, he waves the objec- 
tion. 


Whenever itis sought to establish an authority in a clerk, to bind a plaintiffby 
the receipt of depreciated currency in paymentof a judgment, it must be 
shown, either that the receipt was expressly authorized by the plaintiff, or, 
that the plaintiff has done acts from which such an authority may fairly be: 
implied, 


Acts from which such an agency in the clerk beyond what the law (Rev. Cade, 
chap. 31, sec. 127,) gives him, may be implied, must be such as under the. 
circumstances were reasonably calculated to induce the debtor to believe 
that the c erk was the creditor's agent for the purpose; as, for instance, 
that the creditor had procured an order to collect the money; or had issued 
an cxecution without instructing the sheriff what kind of money he was to 
receive in payment, &c. And if, from such acts, the debtor has been reason- 
ably led to believe that the clerk was authorized to receive payment of a 
judgment in Confederate money, and acting on that belief, pays the judg- 
ment in such money,it is immaterlal whether the clerk was really the 
agent or not; the creditor being estopped from denying the agency, and the 
debtor protected in his judgment, 


Where a plaintiff, before the war, obtained a judgment against an administra- 
tor, but issued no execution thereon and demanded no payment thereof, 
either before or during the war, and upon the defendant’s voluntarily pay- 
ing the amount of the judgment into the Clerk’s office in 1863, the plaintiff 
as soon as he heard thereofat once repudiated such payment: Held, That 
notwithstanding prudent business men in the samecommunity and at the 
time were receiving Confederate money in payment of debts, still the plain- 
tiff might disregard such payment by the defendant altogether, and recover 
the whole amount of the original judgment. 


(The cases of The Governor Vv. Carter, Hawks 328; Atkin v, Mooney, Phill. 31; Hm- 
erson V. Maliett, Phill. Eq. 234; Greenle v. Sudderth, 65 N.C. Rep. 470; Baird 
v. Hall, 67 N. C, Rep. 230; Utley v. Young, 68 N. C. Rep. 387, cited, commented 
on and distinguished from this.) 


CiviL acTIon, tried at the Spring Term, 1873, of the Su- 
perior Court of Moore county, before his Honor, Buzton. J. 

Summons in this case, issued Ist August, 1871. 

Plaintiff, as guardian for his children, had obtained a 
a judgment at the October Term, 1859, of the Court of 
Pleas and Quarter Sessions of Moore county, against the 
present defendant, Jackson, as administrator of one Shields, 
for the sum of $318.72. Shields was the grandfather of the 
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wards of the plaintiff, and the judgment recovered was for 
the amount of their distributive shares in their grandfather’s 
estate. The present action was brought to enforce this 
judgment against the defendant personally. 

The defence insisted upon is, that the judgment was paid 
and satisfied in full before the commencement of this action. 
And in support of such, his defence, the defendant produced 
in evidence sundry vouchers for small items of account 
connected with the estate of the said Shields, for which he 
claimed that the wards were properly chargable. No ob- 
jection, the plaintiff allowing defendant’s claim in this re- 
spect to the full amount, to wit: $26.84. Defendant then 
produced as evidence a receipt of A. H. McNeill, clerk of 
the County Court of Moore county, when such Court existed, 
dated 28th February, 1868, for $325.61, balance due upon 
the judgment, and insisted that the whole judgment was 
thus shown have been paid off and satisfied. The effect of 
this receipt is the point raiscd below, and the principal one 
decided in this Court. 

The following are the facts as proved : 

After the judgment was obtained, no execution was ever 
ordered or issued. Some short time before the commence- 
ment of the late.war, the plaintiff asked the defendant for 
money ; defendant offered to pay a part, saying that he did 
not have at the time money enough to pay the whole 
amount; this partial payment the plaintiff declined to re- 
ceive. Thus the matter stood, nothing further being done 
or said by the parties until the 28th February, 1863, when 
the defendant, in a settlement with McNeill, the clerk, 
having in possession Confederate money derived from the 
estate of Shields, his intestate, paid the same into the office 
of said clerk upon this judgment, obtained by the plaintiff 
as before stated, to the amount of $325.61, and took the 
clerk’s, McNeill’s, receipt for the same, which is here offered 
as evidence. This sum, $325.61, together with the amount. 
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of the vouchers allowed, made the amount of the principal 
and interest of the judgment at the date of the receipt. De- 
fendant at the same time paid the costs of said judgment. 

This payment into office was made without the consent 
or knowledge of the plaintiff; who, when informed of it by 
the clerk directly thereafter, and when urged by the clerk 
to take the money, refused to do so, assigning as a reason 
“that it was too pale in the face.” And afterwards, when 
‘told by the clerk that unless something was done the money 
‘would be lost, he, the plaintiff, informed the clerk that he 
might fund it or do what he pleased with it, that he himself 
never would take it. This refusal of the plaintiff to receive 
the money was communicated to the defendant by the clerk 
shortly after it occurred, and was the first intimation that 
the defendant had of the plaintiff’s objection to receive Con- 
federate money. Defendant had not been asked for the 
money after the war commenced, and being advised that 
the payment to the clerk was a good and an effectual pay- 
ment, he declined to withdraw the money from the clerk’s 
office. The clerk, to keep it alive as long as possible, funded 
the sum paid by defendant in’ the “new issue,” which died 
on his hands. 

The wards of the plaintiff, who are his own children, have 
Jong since arrived at full age, but on account of this unset- 
tled matter with defendant, the plaintiff has been unable to 
settle with them. 

It was also in evidence that in the year 1863, especially 
in the earlier part of that year, Confederate money was gen- 
erally received in payment of debts, new and old, although 
some persons refused to receive it. 

Defendant objected to the plaintiff’s recovery in this action, 
because of an alleged fatal variance, to wit: The first judg- 
‘ment—the foundation of the present action—was rendered 
against the defendant as administrator of Cornelius Shields; 
this action is brought against him in his individual capacity. 
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Upon this point his Honor held, that the original judgment 
fixed the liability of the defendant to the wards of the 
plaintiff, as distributees, and that the present action was 
properly instituted to enforce it. Objection overruled, and 
defendant excepted. 

Defendant then asked for the following special instruc- 
tions : 

ist. That the plaintiff was not entitled to a verdict, if the 
jury should find that men of ordidary. prudence would have 
taken Confederate money at the time in payment ef ante 
war debts. 

2nd. Nor can the plaintiff recover, if the jury should find 
that the plaintiff had made the money paid into his office 
his own. | 

His Honor refused to give either of the instructions 
prayed; and charged the jury that as the case stood, the 
most the defendant was entitled to by reason of his pay- 
ment of the Confederate money into the office of the clerk, 
would be to allow such payment to be a credit on the judg- 
ment, to the extent of the value of the money paid in good 
currency at the time, to-wit: 28th February, 1863; such 
value to be determined by the scale provided by the Act. 
12th March, 1866. As to the second instruction prayed by 
defendant, there was no evidence offered to warrant it. De- 
fendant again excepted. 

There was a verdict for the plaintiff. Rule for a new 
trial, and upon the argument of this motion, his Honor 
expressed great doubt whether the payment by the defen- 
dant of the Confederate money to the clerk was, under the 
circumstances, valid to any extent, and suggested an appeal 
on the part of the plaintiff, in order that the whole of the 
points involved might be presented to this Court for adju- 
dication. The plaintiff being content with the course the 
case had taken, declined to appeal. Rule for a new trial. 
discharged ; judgment and appeal by defendant. 
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Merrimon, Fuller & Ashe, and B. Fuller; for appellant. 
No counsel for plaintiff. 


Ropman, J. At October Term, 1859, of the County Court 
of Moore, plaintiff as guardian, recovered judgment against 
the present defendant for $318.72. This is an action to 
recover on that judgment. 

The defendant answers that in February, 1863, he paid 
the full amount of the judgment to the clerk of the Court 
in which it was recovered, and thereby satisfied the same. 

On the trial it appeared that the original judgment was 
obtained against the defendant as the administrator of 
Shields, for a sum owing to the wards of the plaintiff as 
distributecs of the intestate, Shields; no execution had ever 
issued on it. The money was paid as pleaded without the 
knowledge or authority of the plaintiff, (except so far as 
such authority may follow from the official power of the 
clerk,) who, when informed of the payment, refused to receive 
the money. This refusal was immediately communicated 
to the defendant, who nevertheless, permitted it to remain 
in the office of the clerk until it became worthless. It was 
also in evidence that in 1863, especially in the earlier part 
of the year, Confederate money was generally received in 
payments of debts, new and old, though some persons 
refused to receive it. 

1. The defendant objected to the effect as evidence of the 
record introduced to prove the judgment of 1859, declared 
on, because the record introduced was that of a judgment 
against the defendant as administrator, whereas the judg- 
ment complained on was alleged to be against him personally, 
and contended there was a fatal variance. 

If this objection had been open to the defendant, we are 
inclined to think it would have been a good one. The 
judgment complained on is against the defendant person- 
ally, and there are material differences between such a judg- 
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ment, and one against a defendant as administrator. Upon 
the latter, even after a finding of assets, the judgment is 
that execution be levied “de bonis testatoris,” and before the 
plaintiff can have judgment that the execution he levied 
de bonis propriis of the administrator, he must allege and 
prove that the assets have beén wasted, which he may do 
by a return of “no assets of the testator to be found,” or 
perhaps by other proof. Whether under any circumstances, 
an administrator who has been once fixed with assets, can 
exonerate himself by showing that the assets have since 
been lost by the act of God or other like cause, it is unnec- 
essary to inquire. 

In this case the objection is not open to the defendant, 
because, instead of taking issue upon the judgment by a 
plea of nul tiel record, and putting the plaintiff to proof of 
his judgment, he expressly admits the judgment as alleged, 
and waives all proof. It was not necessary for the plaintiff 
to introduce any proof of his judgment, consequently this 
exception is overruled. 

2. The defendant requested the Judge to instruct the jury 
that the plaintiff was not entitled to recover, if men of ordi- 
nary prudence would have taken Confederate money in 

ayment of ante war debts, at the time of the payment to 
the clerk by him, viz: in February, 1863. This his Honor 
declined, and told the jury that the defendant was entitled 
to credit for the value of the money prid, at the time of the 
payment, according to the scale and for that only, and was 
liable for the residue. Defendant excepted. This exception 
presents the question whether the payment to the clerk was 
a satisfaction of the judgment at all, and if it was, then 
whether it was so to the nominal amount of the money paid, 
or only to its value at the time of payment as evidenced by 
the scale. 

The Rey. Code, chap. 31, sec. 127, (1856) enacts: The 
“defendant against whom any final judgment or decree for 
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the payment of money may be rendered or made, by any 
Court of record, may pay the whole or any part thereof to 
the clerk of the court in which the same may have been 
rendered or made, at any time thereafter, although no exe- 
cution may have issued on such judgment or decree, and 
such payment of money shall be good and available to the 
party making the same.” 

For many years after the passage of this act, gold was 
the only legal tender in payment of debts. It was held, 
however, in Governor v. Carter, 3 Hawks, 328, (1824,) that it 
was not malfeasance in a sheriff to sell property under exe- 
cution for the depreciated current bank bills. And it has 
some times been assumed, on the authority of this case, as 
erroneously stated in the digests, that it authorized any col- 
lecting officer to receive current money in payment of debts, 
and thereby discharge the debt. Butthe case will bear no 
such interpretation, and Hxrnprrson, J., expressly says, 
that the creditor cannot be made to receive anything but 
specie, except by consent. We are not aware of any other 
decision bearing on this question prior to the recent war. 

The first which needs be noticed is Atkin v. Mooney, Phil. 
31, (June Term, 1866.) The sheriff had an execution 
against defendant, who paid it to the sheriff in Confederate 
money, Neither the date of the judgment or of the pay- 
ment appear in the report. Reapg, J., delivering the opin- 
ion of the Court, says: “ A sheriff, in the absence of instruc- 
tions to the contrary, would be justified in receiving what 
was passing currently in payment of debts of the character 
which he had to collect. Yet there must be some limit to 
the discretion of the sheriff; for if he receive funds which 
are so much depreciated that it would amount to notice 
that the plaintiff would not receive them, he would be ha- 
ble to the plaintiff in the execution.” 

In Emerson v. Mallet, Phil. Eq., 234, (June Term, 1867 ) 
the above rule was affirmed, and it was said that whether 
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the receipt of Confederate money by an officer could be jus- 
tified, would depend on the circumstances in each particu- 
lar case, and no inflexible rule could belaid down. It was 
suggested that receipts prior to 18638, could generally be 
justified, but after that year they could not be, the year it- 
self being debateable ground. If the officer received Con- 
federate money when he ought not to have done so, it was 
a payment of the debt to the amount of its value only, for 
which the officer would be responsible, and the remainder 
of the debt would be unpaid. It may be noticed that in 
this case there was an order to collect, and the payment was 
made on 26th December, 1863. 

Greenlee v. Sudderth, 65 N. C. Rep. 470, (June Term, 1871,) 
was an action against a clerk for money received by him on 
5th April, 1862, against the instructions of the plaintiff. It 
was held that the clerk was liable for the value of what he 
received, and the defendants for the residue of the debt. 

In Baird y. Hall, 67 N. C. Rep. 230, (June Term, 1872,) a 
clerk had been ordered to collect the price of land sold by 
him. Some of the owners of the fund directed him to 
receive Confederate money; others did not. The question 
of payment arose between the debtor and those who had not 
given authority to the clerk. He received payment for all 
the owners in Confederate money on 25th February, 1863. 
The Court says, “the defendant (the debtor for the land), is 
entitled to have it inquired whether on the 26th of Feb- 
ruary, 1863, when he paid the money to the clerk and 
master, Confederate money was generally received by pru- 
dent business men in payment of such debts as the clerk 
and master had to collect. If that is answered in the 
affirmative, then he has paid the debt and is not liable at 
all to anybody. If answered in the negative, then he is 
entitled to the inquiry, what was the value of the Confed- 
erate money which he paid, which inquiry may be answered 
by the legislative scale; and then treating it as a part pay- 

31 
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ment for so much, he (the debtor) will be lable for the 
balance.” 

In Utley v. Young, 68 N. C. Rep. 387, (January Term, 
1873,) the sheriff had an execution in favor of plaintiff 
against defendant upon a judgement at February Term, 1861], 
of Wake County Court, and on 18th May, 1863, defendant 
made a payment thereon to the sheriff in Confederate money. 
The question was whether the payment so made was to be 
credited at its nominal, or its actual value, or whether the 
plaintiff could reject it altogether. 

The Court say that 1t cannot decide the question, because 
it is not found whether prudent business men reeetved such 
money in payment of such debts at the time and place of 
the payment. Tf they did, the payment was authorized and 
the debt satisfied against the defendants. Ifthe payment 
was unauthorized the plaintiffmight disregard it altogether 
and hold the defendant bound for the whole debt, or he 
might (asin Greenlee v. Sudderth), ratify it to the extent of 
its value, and hold the defendants bound for the residue. 

We have gone thus fully into the cases to show that none 
of them professes to cover the question in the present case. 
In all of them, (except Greenlee v. Sudderth, in which the 
plaintiff afterwards ratified the receipt) there was either an 
order to the clerk to collect the money, or the payment was 
made toa sheriff with an execution inhishands, Therein 
this case is materially distinguished from the others. Here 
the judgment was taken some four years before the payment; 
no execution had ever been issued on it, and none could 
then be, so that the payment was a purely voluntary one. 

It cannot be contended that by force of the statute only the 
clerk had authority to to receive payment in anything but 
money ; and money, strictly speaking, means what the law 
calls money, and makes a legal tender. The statute cannot 
be construed to authorize a payment in depreciated cur- 
rency ; and if it did, it would violate both that clause of the 
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Constitution of the United States which prohibits a State 
from making anything but gold and silver a legal tender, 
and also that which prohibits a State from impairing the 
obligation of contracts. 

The statute was for the convenience of debtors, by provi- 
ding a convenient place of payment and relieving them 
from the necessity of seeking the creditor, perhaps at a dis- 
tance, or of waiting for execution to be issued to the sheriff. 
Whenever it is sought to establish an authority in a clerk 
to bind a plaintiff by the receipt of depreciated currency in 
payment of a judgment, it must be shown either that the 
receipt was expressly authorized by the plaintiff, or that he 
has done acts from which such an authority may fairly be 
implied. ‘The agency for this purpose must be proved like 
any other agency. It is not given by statute, but must 
come from the party. If any authority be wanted for so 
plain a proposition, 1t may be found in Ward v. Smith, 7 
Wall. 447. This is the only principle on which the cases 
that have held a plaintiff bound by the receipt by an offi- 
cer of Confederate money can stand, and this principle will 
support all heretofore decided. 

In the present case there is no pretence that the clerk 
had any express authority beyond what the statute gave 
him. The important question is, whether there is any evi- 
dence in this case from which such an authority beyond 
what the statute gives can be implied. _ 

Acts from which an agency in the clerk beyond what the 
law gives him may be implied, must be such as under the 
circumstances, were reasonably calculated to induce the 
debtor to believe that the clerk was the creditor’s agent for 
the purpose. Ifa debtor has been induced by the conduct 
of the plaintiff, reasonably calculated to have that effect, to 
believe that-the clerk was authorized to receive payment of 
2 judgment in Confederate money, and acts on that. belief 
by paying the judgment in such money, it is immaterial. 
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whether the supposed agent was really anagent ornot. The 
creditor is estopped to deny the agency, and the debtor is 
protected by the payment. 

If a creditor procures an order for the collection of money 
by a clerk, or issues an execution to a sheriff without in- 
structions as to the money in which he is to collect, such 
conduct is certainly evidence that he authorizes the officer 
to receive such money as is current in the community in 
like cases, and when Confederate money is the only currency 
which can be procured, the inference is almost a necessary 
one, that he authorized the officer to collect in that. This 
is the doctrine of all the cases above cited, and it seems 
entirely reasonable. 

In the present case, we are of opinion that there was no 
evidence from which the authority of the clerk to receive 
Confederate money could be implied. If we assume that 
prudent men did receive that money in payment of such 
debts at the time of the alleged payment, it could not affect 
the plaintiff, unless by some act, he had indicated his ac- 
quiescence in the course of dealing as applicable to his 
claim; as for example, by issuing an execution for its 
collection. It must be admitted that notwithstanding 
the supposed course of dealing among other persons, the 
plaintiff would not have been bound to receive Confederate 
money if it had been offered to him. But to hold that 
merely by the course of dealing among others, be made the 
clerk his agent to receive such money, is In effect to compel 
him to do through another, what he was not himself com- 
pelled to do. 7 

There is no other evidence against the plaintiff diag the 
course of dealing, which for the sake of the argument, we 
assumed to have been proved. He issued no execution ; he 
made :o attempt to revive his judgment; he never de- 
manded payment; as soon as he was informed of the pay- 
ment he repudiated it. We are of opinion, in accordance 
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with what is said in Utley v. Young, that the plaintiff may 
disregard the supposed payment altogether, and recover the 
whole of the original judgment. 

3. We can see no ground for holding that the payment to 
the clerk was a valid payment to the value of the currency 
at the time. If the clerk was the agent of the plaintiff to 
receive payment in Confederate money, then the plaintiff 
was bound by the act of his agent, and the payment dis- 
charged the defendant. If he was not, then plaintiff was 
not at all bound by the act of the clerk, and the payment 
was wholly without effect. The Judge upon the evidence, 
should have told the jury that the plaintiff was entitled to 
recover the full amount of the original judgment, (except 
of course, the small sums paid to plaintiff or his wards per- 
sonally, about which there was no dispute,) and that there 
was no evidence of a payment beyond that to any author- 
ized agent of the plaintiff. 

4. On the second instruction prayed for, we agree with 
his Honor. There was no evidence of a ratification. 

5. We are*not called on to decide any questions between 
the clerk and the defendant. 


Per Curntam. Judgment reversed, and ccnire de nivo. 
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On the trial of the mother for the murder of her infant child,itis error in the 
Court below to permit a witness to relate a statement made by the mother 
of the prisoner and in her presence, that the prisoner “had achild this way 
before, and put it away,’’ to which the prisoner made no reply, and the 
reception of such evidence entitles the prisoner to a new trial. 


Evidence of a distinct, substantive offence cannot be admitted in support of 
another offence, 


(Homesley v. Hogue, 2 Jones, 391, cited and approved.) 


INpictMENT for murder, tried at Spring Term, 1878, of 
CATAWBA Superior Court, before his Honor, dftchell, J. 

The prisoner, a colored woman, with one Geo. Haynes, 
(the latter not arrested,) was indicted for killing a new born 
infant, her child. 

On Tuesday of the term, the prisoner was arraigned and 
pleaded “not guilty,” and a special venire of seventy-five 
jurors ordered to be summoned to appear on the coming 
Thursday. On Wednesday, the Solicitor for the State sent 
a new bill to the grand jury against the same parties for the 
same offence, which being found “a true bill,” the prisoner 
on that day was again arraigned and pleaded “ not guilty” 
to the second indictment, and on which the trial proceeded, 
and a special venire of seventy-five jurors again ordered. 
No nol pros. or any other order was made in the first case. 

On Thursday morning, when the case was called, the 
prisoner’s counsel asked leave to withdraw the plea of “ not 
guilty,” to enable the prisoner to plead in abatement, the 
pendency of the first indictment and the arraignment 
thereon. The motion was refused, and the prisoner ex- 
cepted. 

Prisoner’s counsel then moved to be allowed to enter the 
plea in abatement in addition to the plea of “not guilty.” 
Motion refused, and exception by the prisoner. 

On the trial and during the calling of the original panel, 
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one England, a juror belonging thereto, was directed by the 
Solicitor to stand aside, without being challenged for cause. 
No jury was obtained from *he original panel, and the State 
without recalling and tendering England, proceeded to call 
the special venire, summoned on Tuesday. No other denire 
had been summoned by the sheriff under the order of Wed- 
nesday. 

Prisoner’s counsel then challenged the array of the special 
venire, and called attention to the order and the date of its 
execution, and also to the order made on Wednesday. ‘This 
challenged was not allowed, and the prisoner excepted. 

A juror from the special venire was called, and tendered by 
the State. After juror was sworn, prisoner’s counsel asked 
him “if he had formed the opinion that the prisoner at the 
bar was guilty,” without first asking if he had formed and 
expressed an opinion. The State objected. Objection sus- 
tained, and the defendant excepted. Another juror was 
called and tendered. -Prisoner’s counsel proposed to swear 
and examine him as to his “unindifferency,” before chal- 
linging him for cause, and that after the juror had answered, 
he might then have the right to challenge. . State objectec, 
and the Court sustained the objection. Prisoner excepted. 

Prisoner’s counsel proposed to ask another juror whether 
he had paid his taxes for this year or the previous year. 
Question ruled out, and prisoner again excepted. The jury 
impanelled, the State called Betsy Seltzer, a colored mid- 
wife, who testified that she knew the prisoner; who in 
September last, lived in a negro village near Newton, at 
which time her person was very large, and as she, the wit- 
ness, believed pregnant. Thatshe was called to see prisoner, — 
Wednesday, 4th of September, 1872; that she found her in 
_a feeble, prostrate condition, lying on a palleton the floor of 
the room in which the prisoner and her mother lived ; that. 
she examined her person and found that she had been 
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delivered of a child, which witness thinks was born on 
Tuesday night. 

There was no child there, and prisoner denied having 
been delivered of a child. Witness called again on Thurs- 
day evening, and found the prisoner quite feeble. Prisoner 
asked witness “if any white folks had come to her about 
the matter.” She was told “no,” but that witness expected 
them, and if anything was there, they would find it. 
Prisoner still denied the birth of the child. After dark, 
witness with prisoner’s mother went to a church near by, 
leaving prisoner in the house alone, but before going, made 
arrangements with Adam Hoyle, Scott Hunter and Peter 
Byors, colored men, to watch the prisoner’s movements and 
see if they could find the child. On her cross-examination, 
the witness stated that she saw no child on Wednesday or 
Thursday, though she understood numbers of persons 
searched for it. Witness further stated that the prisoner’s 
box or chest contained a quantity of baby clothing, as 
generally prepared by pregnant women. 

Witness further testified that about the time preaching 
closed, she learned that the child had been found near the 
house, and she went down there; there was a crowd assembled 
and much talk and commotion; she could notremember much 
that was said; witness saw the child lying on its face near 
the house on the ground ; it was a black child, fullv devel- 
oped, and had one leg cut off just above the ankle; witness 
did not handle it; it smelled offensively; witness knew 
George Haynes, the prisoner indicted; he was a black man, 
married and lived about Newton for over a year, and for 
sometime previous to September, in a house near where the 
prisoner lived ; witness had not seen him for some time; 
that he suddenly disappeared after the child was found, and 
she had not seen him since. 

Dr. Campbell examined the child on Friday for the 
coroner’s jury. It was a fully developed black child, with 
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its forehead and face mashed in as from a blow by a blunt 
instrument; skull was broken, much contusion, but skin 
not cut; one of its legs was off just above the ankle, it 
seemed to have been cut one-third round with a knife, then 
the bone broken and the part torn off; that the lungs were 
inflated fully, swam in water and gave every indication that 
the child was born alive. Witness further described the 
appearance of the child, giving it as his opinion that it was 
killed. 

Adam Hoyle, watched prisoner’s house on Thursday night. 
Soon after witness and others had taken their position, they 
saw prisoner coming up to the house from a westerly course, 
about 30 or 40 feet from the door; she was in a stooping 
posture, and entered the door on the west side; witness, 
with Scott Hunter, went up to the chimney, which was low 
and unfinished, and peeped into the house and saw prisoner 
take off a black skirt and place it on the bed; they made a 
noise and prisoner blew out the light ; witness and those that 
were With him, about this time, smelt something very offen- 
sive, which proved to be the child,and sent for Betsy Seltzer; 
she, with others, caine and searched the house but found 
nothing; prisoner left the house at this time, when witness 
heard some one calling for a light, and when he got there 
he saw the child on the ground with its face to the earth ; 
prisoner saw it and exclaimed, “ Lord-y, what is that!” 
She afterwards acknowledged that it was her child, but said 
it was born dead; there was a number of negro men and 
women there, and much talking and confusion; after the 
crowd had partly dispersed, witness and others nailed up 
one of the doors of prisoner’s house, so she could not get 
out, and then they sat down at the front door and in the 
house, and there remained all night to watch the prisoner ; 
that during the night, when asked about it, prisoner said 
the child was hers, but was born dead. Counsel for the 
prisoner objected to the introduction of prisoner’s declara- 
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tions under the circumstances. Objection overruled, and 
prisoner excepted. Witness also testified that he knew 
George Haynes, and that he suddenly left soon after the 
child was found. 

Lorenzo Bost, testified to the finding, &c., corroborating 
the other witness as to the facts above set out in his evidence; 
witness further stated, after objection by prisoner, that the 
prisoner’s mother, in the presence of the prisoner and others, 
said that night that “she (the prisoner) had a child this 
way before, and put it away,’ and the prisoner made no 
reply. The Court admitted the evidence, and prisoner ex- 
cepted. This declaration of the mother was deposed to by 
other witnesses, and objected to by prisoner. 

Other witnesses for the State were examined, but testified 
to no other material facts. 

His Honor was asked by the prisoner’s counsel to charge 
the jury : 

1. Ifthe child was killed while the prisoner was not 
present, the jury must acquit. | 

2. If there is any reasonable way to account for the death 
of the child, except that charged in the bill of indictment, 
the prisoner was entitled to the doubt. 

3. If the child came to its death from the combined effects 
of the wound on the leg and the wound on the head, the 
jury must acquit. 

4. That the evidence being circumstantial, it must pro- 
duce an effect and conviction as clear and strong as one 
credible and respectable witness, to sustain a verdict of 
guilty. | 

5. That the means and manner whereby the death of the 
child took place being known, charged and proven by the 
State, that the jury could not convict on the last count. 

The Court instructed the jury, in answer to the foregoing 
propositions : 
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1. To acquit the prisoner if she were not present when 
the child was killed. | 

2. That if there was any reasonable way, consistent with 
the evidence in the case to account for the death of the 
child, the prisoner was entitled to the benefit of the doubt. 
in her favor. 

3. The 3d prayer for instruction, the Court declined to 
give. 

4, The Court charged as requested. 

The jury found a verdict of guilty. Prisoner moved for 
anew trial, on the ground of the exceptions taken and 
noted, as to the introduction of evidence; and also, because 
the State proceeded with the special venire before recalling 
and tendering England, one of the original panel, whom the 
Solicitor had stood aside; and because his Honor did not 
state the evidence of Dr. Campbell to the jury, and because 
his Honor’s charge was calculated to mislead the jury. 

Prisoner also moved in arrest of judgment, because the 
child was not described with sufficient certainty in the 
indictment. 

Motion in arrest of judgment refused. Motion for a new 
trial also refused. Judgment of death, and appeal by the 
prisoner. 


Schenck, for appellant, submitted : 


1. The Court erred in admitting the declarations of pris- 
oner’s mother in prisoner’s presence. “That prisoner had a 
child before, and putit away.” This was irrelevant. Ros. 
Cr. Ev. page 56. Whar. Crim. Law, vol. 1, sec. 647. Homes- 
ley v. Hogue, 2 Jones 392. | 

2. Court violated the statute, Rev. Code, ch. 31 sec. 136, 
by clearly intimating an opinion to the jury. Nash v. Mor- 
ton, 3 Jones, page 3; State v. Summons, 6 Jones 23; State v. 
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dingold, 4 Jones 220; State v. Cardwell, Busb. 248. This error 
is irrevocable, State v. Dick, 2 Win. 45. 

The evidence was not “fully stated” in the charge. State 
Morris, 3 Hawks 388; Bailey v. Pool, 15 Tred. 409; State v. 
Jones, 07 N. C. Rep. O85, 

The whole scope of the charge was prejudicial and unjust 
to theprisoner. Doykin v. Perry, 4 Jones 826; Powell v. 2? 

68 N.C. Rep. 397. 

_ The Court stated the evidence incorrectly. The prisoner 
never admitted that the child was born alive. 

The indictment is defective as it only charges the killing 
of an “infant child,” without giving name or sex, or account- 
ing for the omission. 

All the precedents are against this form of the indict- 
ment. fice v. Sheen, 12 H.C. LL. Rep. 295; Rex v. Smith, 25 1. C. 
L. Rep. 827; Diss case, 84 E. C. L. Rep. 680; Willis case, 47 I. C. 
L. Rep. 20. Arch, Crim, Pl. 234 (Mare) Whar. Am. Cr. 
a of Homicide 258. Bish. Crim. Pro., vol. 2,518. Leqina 

. Waters, Head’s Leading Cr. cases, ol: 2, page 152; State 
vy. Penland, 1 Phil. N. C, Rep. 224. 


Attorney General Heravrcve, for the State. 


Sette, J. Vhe prisoner being on trial for the murder 
of her child, recently born, the Court permitted three wit- 
nesses to state to the jury, that the mother of the prisoner 
said in her presence, just after the dead body was found, 
and while the prisoner was under arrest, that “she had a 
child this way before, and put it away,” and that the pris- 
oner made no reply, and it was argued from her silence that 
she had confessed the charge of putting away the first child. 
: Of course the purpose of this evidence was to induce the 
jury to conclude that if the prisoner had put away one 
child, she would murder another. It might be suggested 
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that concealing the birth of a child born dead, is a very 
different offence from the killing of one born alive. 

But evidence of matters not alleged is only admissible 
when it tends to prove or disprove the fact in issue. The 
fact in issue here was the guilt or innocence of the prisoner: 
on the charge of killing the child, and evidence tending to. 
prove that she was guilty of the murder of the first child 
was wholly irrelevant, but well calculated to prejudice and. 
mislead a jury. 

“Evidence of a distinct substantive offence cannot be 
admitted in support of another offense. So, proof of a dis- 
tinct murder, committed by the defendant at a different 
time, or of some other felony or transaction committed upon. 
or against a different person, and at a different time, in 
which the defendant participated, cannot be admitted until 
proof has been given, establishing, or tending to establish, 
the offence with which he is charged, and showing some 
connection between the different transactions ; or such facts. 
and circumstances as will warrant a presumption that the 
latter grew out of, and was to some extent induced by some 
circumstances connected with the former.” Wharton Am.. 
Crim. Law 647. 

Admitting, for the sake of argument, that the prisoner 
did put away her child, there is no connection between that 
crime and the murder of her second child. The acts did 
not form one transaction, nor did the latter In any manner 
grow out of the first, 

It is true that in Com. v. Wilson, 2 Cushing 590, it was 
held that where a prisoner was indicted as an accessory be- 
fore the fact, to the crime of killing a person who had been 
actively engaged in ascertaining the perpetrators of a former 
murder, evidence of the guilt of the accused as to the former 
murder was held admissible, for the purpose of showing 
motive as to the second murder. 

But there, it will be observed, that it became necessary to 
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show guilty knowledge and malicious intent growing out of 
the first transaction ; and it is admitted that such cases form 
exceptions to the rule already stated. In Homesley v. Hogue, 
2 Jones 391, the Court in holding that it was not competent 
for a creditor, in order to establish the fraud in question, to 
show that the debtor had made a fraudulent transfer of 
of other property to another person, say, “Whether the 
plaintiff had defrauded his vendee in the sale of the land, 
had no more bearing upon the issue before the jury, than to 
prove that in the sale of the horse to another person he had 
committed a fraud, or to prove he was in the habit of com- 
mitting fraud. That A has made an usurious contract with 
B, is no proof that his contract with C is usurious. Such 
evidence is irrelevant and mischievous, having a direct ten- 
dency to mislead the jury.” 

As the prisoner is clearly entitled to a venire de novo for 
the admission of this evidence, we will not further notice 
the many exceptions taken by the defendant’s counsel, who 
argued the case with zeal and ability in this Court. 

Perhaps, however, it is proper to notice the fact that his 
Honor in charging the jury, after calling their attention to 
the witnesses, who testified to the pregnancy of the prisoner, 
the finding of the body of the child in her possession, and 
its remaining in an unchanged condition until the coroner 
and physician arrived, added the words “the prisoner in the 
mean time detained, on the admission that the child was 
born alive.” 

“What his Honor construed into an admission that the 
‘child was born alive, must have been the prisoner’s silence, 
when her mother said in her presence, that she had a child 
in this way before, and put it away, for the prisoner repeat- 
edly declared that the child was born dead, and she at no 
time admitted otherwise, unlessther silence, when charged 
“with another crime, be construed into such an admission. 
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At allevents it is readily perceived how such a remark from 
his Honor could have unjustly prejudiced the case of the 
prisoner. 


PER CURIAM. Venire de novo. 


STATE v. HARVEY DAVIS. 


In a criminal action for perjury, it should appear on the face of the indictment 
that the oath taken was material to the question depending, not by setting 
forth the circumstances which render it so in discribing the proceedings of 
a former trial, but by a general allegation that the particular question 
became material. State v. Mumford, 1 Dev. 519, approved. 


The mis-description (if any) in describing the Courtin which the false oath is 
alleged to have been taken as “ before Joseph Z. Pratt, a Justice of the Peace, 
in, and for Said county,’ instead of, as ‘“‘a Court of a Justice of the Peace for 
township A, of Chowan county,” is not a substantial variance from the true 
description, and is cured by Act of 1811, Rev. Code sec, 14, chap. 35. It would 
also be cured by sections 15 and 16, of chapter 35, of Rev. Code. 


The jurisdiction of the Justice of the Peace of the complaint upon the examina- 
tion whédreof the alleged perjury was committed, is sufficiently averred 
where it is averred, as it is in this case, that the Justice had power to 

- administer the oath. 


Morton to quash indictment for perjury, heard before 
Watts, J., at Spring Term, 1873, of Coowan Superior Court, 

The grounds upon which the defendant based his motion 
to quash are stated in the opinion of the Court. His Honor 
allowed the motion, and gave judgment that the indictment 
be quashed, and that the defendant go without day. 

From this judgment, Willis Bagley, Esq., Solicitor for the. 
State, eppeses to this Court. 


Hargrove, Attorney General, for the State, cited to sustain 
the sufficiency of the indictment. State v. Mumford, I Dev. 
519. And 3 Archbold, 392. 
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Ropman, J. The counsel for the prisoner excepts to the 
sufficiency of the indictment in two particulars. 

1. That it does not show how the alleged false testimony 
before the Justice was material upon the examination be- 
fore him. 

2. That the Court of the Justice is not described by its 
proper legal title. 

1. In State v. Mumford, 1 Dev. 519, Taytor, C. J., says: 
“Tt is laid down as arule which I find no where contro- 
verted, that it should appear on the face of the indictment, 
that the oath taken was material to the question depending, 
not by setting forth the circumstances which render it so in 
describing the proceedings of a former trial, but by a gen- 
eral allegation that the particular question became mate- 
rial.” That general allegation is found in the present 
indictment, and is sufficient for the purpose. 

2. The prisoner’s counsel contends that under the Consti- 
tution (art. 4, sec. 4,) the proper and legal title of a Justice’s 
Court is, “ A Court of a Justice of the Peace for township 
A in Chowan county.” In support of the conclusion that 
the indictment is defective by reason of such insufficient 
description of the Court, before which the perjury is alleged 
to have been committed, the counsel cites the case of State 
-y. Street, 1 Mur. 156, decided in July, 1807. In that. case 
the indictment charged, “that at a certain Superior Court 
begun and holden for the district of Hillsborough, &c., “be- 
fore the Honorable Francis Lecke, Haq. . Judge of said Court,” 
the-prisoner falsely swore, &ea 

After conviction of the prisoner this Court arrested the 
judgment because the Court in which the perjury was al- 
leged, was described.as above, whereas it should have been 

described as a “Superior Court of Law.”,: We-will not under- 
take to say that the decision in that case was notin con- 
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formity with the law at that date. The Act now forming 
sec. 14, of ch. 35 of the Rev. Code, was then confined (by its 
express terms at least) to indictments in the county courts. 
(1784, ch. 110). This Act was re-enacted in general terms, 
and was applicable to all Courtsin 1811. Whether the vari- 
ance from the legal title of the Superior Court of law was 
or was not a formality and refinement which would have 
been cured by the Act of 1811, it is needless to inquire. So 
it is unnecessary to inquire whether the description in the 
present indictment of the Court in which the false oath is 
alleged to have been taken as before Joseph Z. Pratt, a 
Justice of the Peace in and for said county,” is strictly cor- 
rect, or whether it should have been described as the counsel 
for the prisoner contends as a “a Court of a Justice of the 
Peace for Township A, in Chowan county.” 

In our opinion the misdescription (if any) is not a sub- 
stantial variance from the true description, and is cured by 
the Act of 1811, before referred to, which enacts that every 
indictment shall be “sufficient in form for all intents and 
purposes, if it express the charge against the defendant in a 
plain, intelligible and explicit manner, and the same shall 
not be quashed, nor the judgment thereon stayed, by reason 
of any informality or refinement, if in the bill or proceed- 
ing, sufficient matter appears to enable the Court to proceed 
to judgment.” We think also it would be cured by sections 
15 and 16, of chap. 35, Rev. Code, which it is unnecessary 
to quote at length. | 

It was also argued in this Court that the indictment was 
defective, in that it did not sufficiently aver that the Justice 
had jurisdiction of the complaint upon the examination 
whereof the alleged perjury was committed. A Justice has 
a general jurisdiction to hear complaints of all crimes com- 
mitted in his county. What he shall do with the accused, 
whether in case he finds the complaint to be true, he shall 
commit him or bind him over to appear at the Superior 

32 
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Court, or shall finally determine the accusation, and acquit 
or convict the accused, depends on the existence of condi- 
tions prescribed by the Act of 1868-69, chap. 178. But the 
absence of those conditions, though it limits his power to 
deal with the case, does not exclude his jurisdiction to hear 
it. In the present case the jurisdiction is sufficiently 
averred, when it is averred that the Justice has power to 
administer the oath. 

Judgment below revers:d, and case remanded for further 
proceedings. 


PER CuRIAM. Judgment reversed. 


ANNE M. RUFFIN v. THE BOARD OF CIMMISSIONERS OF ORANGE CO. 


Where money is placed in a bunk on deposit, in the usual course of business, it 
is a general deposit, and the depositor bas no right to the particular money 
deposited, as he has in the case of a special deposit: Therefore heid to be error 
in the Judge below, to charge that money so deposited, remained the money 
of the depositor, 


United States Treasury notes, being one of the means used for the support and 
administration of the general government, cannot be taxed by aState. Nor 
can Congress for the same reason, tax any of the ‘necessary means used to 
administer the government of any of the States. 


The power of a State totax the circulation of the National Banks, depends upon 
whether such circulation is for the use of the United States Government or 
for private profit. Congress can protect the circulation of those banks, by 
forbidding the States to tax if; until this is done, the States have the right 
to tax it, 


{Lilly v. The Comm'rs of Cumberlund, Ante, p. %v00, cited and approved.) 


Petition by the plaintiff to the Board of Commissioners 
of ORANGE county, praying a revision and correction of the 
list of taxables given in by her, heard by his Honor, Zourgee, 
J., at the Spring Term, 1873, of the Superior Court of said 
county. | | 

His Honor being of opinion with the petitioner, directed 
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‘the tax list to be corrected. From this order the Commis- 
sloners appealed. 

The facts necessary to an understanding of the points de- 
cided, are fully set out in the opinion of the Court. 


Attorney General Hargrove, for appellants, submitted : 


1. Assuming that the United States Treasury notes are 
not taxable by State governments. There is no authority 
that I have seen deciding that National Bank notes are not 
taxable by State governments. It is true, the Veazie Bank 
v. Fenno, 8 Wallace, 549, may bear that construction, but 
it does not seem to be clear. Dissenting opinion of Judge 
NEtson, charges that view on the majority of the Court. 

2. Butif neither United States Treasury notes nor National 
Bank notes are taxable, still if the owner parts with them, 
either to an individual or a bank corporation, and takes in 
lieu of them a note or certificate of indebtedness, then he, 
the former owner, must pay on his solvent credit. 

The individual or bank which may have thus acquired 
them, if the notes are kept on hand, would be entitled to 
-have them exempt from taxation, but if the notes are 
changed into other property or evidence of indebtedness, 
such property would not be entitled to exemption. Walker 
v. Whitehead, from Georgia, only decides that a heavy tax 
on old debts was illegal, &c., it does not decide that a tax on 
solvent credits 1s unconstitutional. 

Then arises the question. Was this deposit of the plain- 
tiff a solvent credit? And to ascertain the true answer, we 
must determine whether it was a special deposit or a gen- 
eral deposit? It was a deposit on which the plaintiff could, 
if she chose so to do, draw interest. Interest was to be paid 
if she permitted it to remain six months. 

The Bank in which it was deposited had no option as to 
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paying interest; that depended solely upon the action_of 
the plaintiff. 

Nothing to the contrary appearing, when a deposit is 
made it will be taken to be a general deposit; here it was 
on deposit and the plaintiff had a right to receive interest, 
and so the bank was the debtor of the plaintiff. The bank 
was not bound, and it is not to be supposed that the bank 
would keep the money on hand in its vaults until the expira- 
tion of six months to see whether or not the plaintiff would 
call for it or not, and then at the end of six months pay 
interest on it. 

The condition that “ interest was to be paid if the deposit 
remained six months,” meant that interest was to be paid 
every six months, and if called for, or checked out before 
the expiration of any six months, counting from the date of 
deposit, then no interest was to be paid for that fraction of 
six months which had passed at the time the money must 
be called for. No bank would take money on special de- 
posit and pay interest on it. Jt would be more likely to charge 
for keeping the “ notes.” 

As to nature of deposit in bank, see Planters’ Bank of Ten- 
nessee v. Union Bank of Louisiana, cited by His Honor Judge 
Buxton, in Lilly v. Commissioners of Cumberland County, now 
before the Court. 

Then this was not a special, but a general deposit—a loan 
—a solvent credit. The plaintiff calling it “money. on 
hand” or on deposit in her complaint, or it being so listed 
improperly, on the tax list, cannot alter the true character 
of the subject matter, for that character is shown by “the 
case” as sent up by his Honor. 

Our State Constitution, art. 5, sec. 3, requires that laws 
shall be passed taxing, by a uniform rule, all moneys, credits, 
investments in bonds, stocks, joint stock companies, or 
otherwise, and also all real and personal property according 
to its true value in money.” 
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This seems to be mandatory, and compels the Legislature 
to tax all “moneys, credits,” &c., by a uniform rule. United 
States Treasury notes and National Bank notes aremoney— 
a circulating medium—therefore a legal tender for all debts, 
with one or two exceptions. 

There is no express constitutional provision prohibiting 
State rovernments from taxing the “instrumentalities ” and 
“means” of the United States government; that doctrine 
is established by the decisions of the Courts on account of 
the relations between the Federal government and the 
States. If States could tax they could destroy the instru- 
mentalities of Federal government, &c. But Congress may 
permit the States to tax the “instrumentalities” of the 
Federal government. It has permitted the States to tax 
shares in the National Banks. See Act of Congress, 3d 
June, 1864, 9 Wallace 469. It seems Congress has per- 
mitted North Carolina to tax “all moneys, credits, invest- 
ments in bonds, stocks,” &c., (see art. 5, sec. 8, State Con- 
stitution,) where Congress approved our new Constitution 
with that provision in it; “and it is not to be supposed that 
it would have been done if it had been thought to be in 
violation of the Constitution of the United States.” See 
Jacobs v: Smallwood, 63 N. ©. Rep. 116. 

“Every presumption is to be made in its favor as having 
the approbation of the Convention of the State, and of the 
Congress of the United States.” See Bank v. Supervisors, 7 
Wallace 468 ; Lionberger v. Pouse, 9 Wallace 468. 

“State supreme within its sphere, as United States gov- 
ernment in its, and Courts reluctant to interfere with power 
of taxation.” See Cooley on Constitutional Lim. ; Sedgewick 
on Construction of Statutory and Constitutional Law, 1 C. 


John W. Graham, for petitioner : 


‘The plaintiff contends that the State and county have no 
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right to tax money on deposit, when the money so deposited 
consists of United States Treasury notes, and notes of 
National Banks of the United States on these principles,. 
decided by the Supreme Court of the United States in Me- 
Cullock v. The State of Maryland, 4 Wharton, 316. 

1. “The State governments have no right to tax any of 
the constitutional means employed by the government of 
the United States to execute its constitutional powers.” 

2. “The States have no power by taxation or otherwise to 
retard, impede, burden, or in any manner control the opera- 
tions of the constitutional laws enacted by Congress to carry 
into effect the powers vested in the National Government.” 

3. The power of establishing a corporation is not a distinct. 
sovereign power or end of government, but only the means. 
of carrying into effect other powers which are sovereign.” 
Mr. Webster in his argument for Mr. Cullock says: “The 
only question is, whether a bank in its known and ordinary 
operations is capable of being so connected with the finances 
and revenues of the government, as to be fairly within the 
discretion of Congress, when selecting means and instruments 
to exccute its powers and perform its duties.” Corporations 
are butmeans. The only inquiry therefore, is whether the 


} 


law imposing this tax be consisteut with the free operation 
of the law establishing the bank, and the full enjoyment of 
the privileges conferred hy it. 1f it be not, then it 1s void; 
if it be, then it may be valid. “Tf the State may tax the 
bank, when shall they stop?” It is farther argued that the 
power to tax involves the power to destroy, and the bank 
must depend on the State government for existence. “The 
government of the United States has a great pecuniary 
interest in this corporation.” Itis true, that in our case, the 
United States own no stock in the National Banks; but they 
are organized under the Act of June 8d, 1864, “to provide a 
national currency,’ and cach note bears the endorsement, 
“this note is receivable at par in all parts of the United 
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States, and in payment of all taxes and excises, and all other 
dues to the United States except duties on imports ;” and also 
for all salaries and all other debts, and demands owing by 
the United States to individuals, corporations and associa- 
tions within the United States, except the interest on the 
public debt; and the United States provide severe penalties 
for counterfeiting these notes. If they are not securities of 
the United States, how can Congress punish the counterfeit- 
ing thereof? What is the difference between a State’s 
requiring each of these notes to be stamped, as in the case of 
MeCullock, and imposing, as in our case, a tax of one per 
cent. on the 1st day of April, 1872, on each note, either on 
hand or on deposit? Why not 10 per cent. as well; and 
would not this tax prevent the object of Congress, In 
providing a uniform currency for the whole country? Con- 
gress has destroyed the State banks as banks of issue, by 
imposing atax of 10 per cent. for the very purpose of making 
an opening for the national bank currency, and this law has 
been sustained by the Supreme Court of the United States 
in the case of Veazie Bank v. Fenno, in an opinion delivered 
by Chief Justice CHAsE, reported in American Law Review, 
vol. IV, page 892. Itis said in that opinion “it cannot be 
doubted, that under the Constitution, the power to provide 
circulation of coin is given to Congress, and is settled by the 
uniform practice of the government, and by repeating deci- 
sions that Congress may constitutionally authorize the 
emissions of bills of credit.” 

“Congress has undertaken to supply a currency for the 
whole country ; the methods adopted to supply this currency 
were briefly explained in the first part of this opinion. It 
now consists of coin, of United States notes, and of notes of 
the National Banks. Both descriptions of notes are properly 
described as bills of credit, for both are furnished by the 
government, both are issued on the credit of the govern- 
ment, and the government is responsible for the redemp- 
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tion of both; primarily as to the first description, and 
ultimately as to the second.” “Having thus in the exercise 
of undisputed constitutional power undertaken to provide 
a currency for the whole country, it cannot be questioned 
that Congress may constitutionally secure the benefit of it 
to the people by appropriate legislation. To this end Con- 
eress may discourage by suitable enactments the circulation 
asmoney of any notes not issued on its own authority. 
Without this power indeed, its attempts to secure a sound 
and uniform currency for the country must be futile.” It 
must, in candor be admitted that the Supreme Court of In- 
diana, at November Term, 1869, (which we understand to 
have, before decision of Veazie Bank y. Fenno,) decided in 
in Montgomery County v. Liston, reported in Am. Law Rev., 
vol. 4, p. 895, that notes issued by the National Banks were 
not exempt from State taxation, distinguishing them from 
Treasury notes, which they held were exempt. The posi- 
tion of this Court that “they (the National Bank notes) 
“are not obligations of the United States in any proper 
sense of that expression,” seems to us in conflict with the 
opinion of Chief Justice CHASE, before quoted. The notes 
of the bank in case of McCullock, were not obligations of 
the United States; still the State of Maryland was not 
allowed to tax them. The Supreme Court of Indiana say: 
It follows that the amount of the assessment on the moity, 
consisting of Treasury notes, was unathorized and illegal ; 
and that the amount rated upon that portion, consisting of 
the National Banks, was legal and proper.” ‘The reasoning 
of the Court would prohibit the United States from employ- 
ing any agency, and confine the government to its own 
notes. This is too narrow a view. Qui here ow lttera, 
heret vn cortice. 

The true rule seems to us better expressed in State v. Gas- 
ton, decided by the same Court, and reported in same num- 
ber of Law Review: “The power of taxation, existing alike 
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in the general government and in the States, co-extensive 
and concurrent by virtue of the sovereignty of each, has 
then for each this limit: neither may tax, because neither 
may take away the legitimate machinery or agencies em- 
ployed by the other in the exercise of its govermental 
powers and functions.” It does seem that if the decision is 
correct, that the National Banks are agencies of the United 
States, no State can impose a tax which is calculated to pre- 
vent the notes passing at par, and to interfere with the 
scheme to provide a currency for the entire country. 
Again, Mr. Webster in the argument before quoted, says: 
“The charter as well as the laws of the United States, makes 
it the duty of all collectors to receive the'notes of the bank, 
in payment of all debts due the government.” The action 
of the State of Maryland requiring them t» be stamped, is 
characterized as a direct interference with the revenue. 
“The Legislature of Maryland might, with as much pro- 
priety, taz Treasury notes. This is either an attempt to expel 
the bank, or it is an attempt to raise a revenue for State 
purposes by an imposition on property and franchises 
holden under the national government, and created by that 
government for purposes connected with its administration. 
In either view there cannot bea clearer case of interference.” 
The Attorney General, in his argument In same case, says: 
“So we contend here that the only ground on which the 
constitutionality of the bank is maintainable, excludes all 
interference with the exercise of the power by the States. 
x * * “Tithey may tax an institution of finance, they 
may tax the proceedings in the Court of the United States.” 
Mr. Pinkney, in same case, says: “ ‘There is no express pro- 
vision in the Constitution which exempts any of the national 
institutions or United States property from taxation. It is 
only by implication that the army, and navy, and treasury 
and judicature of the Union are exempt from State tax- 
ation. Yet they must be exempt or it would ‘be in the 
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power of any one State to destroy their use.” Agam: “A 
power to impose a tax ad libitum upon the notes of the bank 
is a power to repeal the law by which the bank was created. 
The bank cannot be useful, it cannot act at all, unless it 
issues notes. Ifthe present tax does not disable the bank 
from issuing notes another may; and it is the authority 
itself whicly is questioned as being entirely repugnant to the 
powers which established and preserves the bank. There — 
must bein this case an implied exception to the general 
taxing power of the States, because it is a tax on the legis- 
lative faculty of Congress, upon the national property, upon 
the national institutions.” It is immaterial if it does thus 
withdraw certain property from the grasp of State taxation, 
if Congress had authority to establish the bank, since the 
power of Congress must be Supreme. In the opinion of the 
Court in AlcCullock v. State of Maryland, Chief Justice Mar- 
SHALL says, in speaking of State taxation: “The attempt to 
use it on the means employed by the government of the 
Union, in pursuance of the Constitution, is itself an abuse, 
because it is the usurpation of a power which the people of a 
single State cannot give.” Again: “The right never existed. 
If the States may tax an instrument employed by the goy- 
ernment in the execution of its powers, they may tax any 
and every other instrument. They may tax the mail, &c,, 
—they may tax all the means employed by the government 
to an extent which would defeat all the ends of the govern- 
ment. This was not intended by the American people.” 

1. United States notes issued under the loan and currency 
Acts of 1862~’68, intended to circulate as money, and actual- 
ly constituting with the National Bank notes, the ordinary 
circulating medium of the country, are moreover obliga- 
tions of the national government, and exempt from State 
taxation. 

2. United States notes are engagements to pay dollars; 
and the dollars intended are coined dollars of the United 
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States. United Stated Supreme Court, 7 Wallace, 26. The 
National Banks were established to provide a national cur- 
rency, at a time when the State Banks furnished the entire 
paper circulation of the country. 

In providing a system by which the States, where National 
Banks were located and did business, could tax their 
shares, it was important, as their notes came in competition: 
with State Bank paper, that there should be no unfavorable 
discrimination against them. It was easy to see that an un- 
friendly State could legislate so as to drive them out of cir 
culation, and this consideration induced Congress to limit 
the State power of taxation in two particulars. Lionberger 
v. Rouse, 9 Wallace, 474. National Bank Act; Veazie Bank 
v. Fenno, 8 Wallace, 5383. Dissenting opinion of Justice. 
Netson ; National Banks are required to keep a certain 
amount of deposits. 

A bank cannot issue bills or notes upon the basis of special 
deposits. Foster v. Essee Bank, 17 Mass. Rep., 479. Certifi- 
cates of deposit; substantially, they resemble promissory 
notes, and the Courts have always inclined to regard them 
as such, especially when they are made payable otherwise 
than immediately and upon demand. If they are payable 
at a future day, they are simply promissory notes, neither 
more or less. Morse on Banking, 58. 

If the money on deposit did not belong to Mrs. Ruffin, it 
was an inadvertance to give itin her tax list. If it was 
simply a “solvent credit,” the sum may have been placed 
on deposit to meet a debt, and the petitioner would not be 
required to list it, as the Revenue Law allows the taxpayer 
to deduct all debts which he owes, and simply give in the 
balance, over and above indebtedness, for taxation. But 
the Revenue Law does not regard a deposit of any kind as. 
a solvent credit. They are placed in different columns. 
The Revenue Law does not leave the question open; it. 
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makes the deposit the money of the taxpayer. The Court 
cannot do otherwise. Jones v. Justices, d&c., 2 Murp. 167. 

If it was the petitioner’s money, it was not able to taxa- 
tion as money on deposit, and was inadvertertly rendered. 
The Court cannot see that she was compelled to give it in 
as a solvent credit. This case is not an application to re- 
move tax from solvent credits. The taxpayer could not de- 
duct debts from money ; he could from credits. See Revenue 
Law of 1872; National currency Act of 1862, makes deposits 
subject to United State tax, and not State tax. 

Justices of the Peace appointed to receive the list of taxa- 
ble property, has no right to add to the list any article of 
taxable property not returned by the owner. Jones v. Justices, 
&e., 2 Murp. 167. Laws of 1872, ch. 115, secs. 5, 6,7, 8 end 
9. County Commissioners cannot add; Ld7d., sec. 16. 


_ Reapeg, J. The plaintiff listed for taxation “ $15,000 
money on deposit,” taking from the bank a certificate of the 
form folowing : 


Tue Bank oF MECKLENBURG, 
Oar lott, iN. Cry, amsicasicns 5 ROG ins 

ciiaditoretuaapMoncawe ee has deposited in this office ............... 
dollars, to the credit of ............cceee eee , In United States 
currency, which will be paid to ..........c eee eee OY nanna una 
ey order, on the return of this certificate, with interest 
thereon, at the rate of ...... per centum per annum, 1f left on 
deposit not less than thirty days.” 


The plaintiff subsequently apphed to the commissioners 
to correct her tax list, assigning as the reason that the de- 
posit was made in United States Treasury notes, and Na- 
tional Bank bills, and that they were not subject to taxation 
-by the State. | 

The amount of the tax was $162, and she asked to have 
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that amount stricken from the tax list; or, if United States 
Treasury notes are exempt, and National Bank bills are not, 
then that $81 shall be stricken from the list. 

The commissioners refused to alter the list, and the plain- 
tiff appealed to the Superior Court, and that Court directed 
the commissioners to correct the list by striking out $162. 
His Honor holding that neither United States Treasury 
notes, nor National Bank bills were subject to taxation by 
the State. 

Whether that be so or not, seems not to be necessary to 
the decision of the case; because it is plain that the plain- 
tiff had neither United States Treasury notes nor National 
Bank bills “on hand” or “on deposit.” It is true, she had 
deposited $15,000 in bank; but it was not a special deposit, 
as a package to be kept for her, and returned in kind when 
called for; if so, the money, the very money deposited, 
would have remained hers. But it was a general deposit, 
entered to her “ credit,” not returnable in kind, but “ paya- 
ble” to her order, with “ interest,” &c., soit would seem that 
she had no money av all, and ought not to have listed any. 
But still, having listed it improperly as money, the ques- 
tion remains, must the defendant strike it out? Suppose it 
was wrong to list it as money, and right to list it as a 
“ credit,” and the tax is the same on each, it would seem to 
be a vain thing to strike it out of one column and put it 
into another. What the plaintiff desires, and what she 
asks for is, to have the item of $162 deducted from the 
aggregate. 

If the aggregate is not to be changed, then it makes no 
difference with her in what columns the items stand. The 
plaintiff’s counsel answers this view by the suggestion that 
if treated as a credit, she would be entitled to deduct from 
the amount any debt which she may owe. And that is true. 
This difficulty might have been avoided if she had alleged 
in her petition that she was not liable to list it as money, 
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for the reasons given, nor as a solvent credit, because she 
was indebted insuch asum. But she makes no such alle- 
gation, and therefore we suppose the fact is not so. But 
still as it seems not to have been considered in this light, 
either in the Court below, or by the commissioners, or by 
the plaintiff in her application, she ought to have an oppor- 
tunity of showing that she does owe debts which ought to 
be deducted from her “ credits.” 

We think his Honor was in error in holding that the 
plaintiff’s deposit remained her money, either as United 
States Treasury notes or National Bank bills. And that he 
ought to have held it to be a “credit,” to be listed subject to 
any debt which the plaintiff owed; and that he ought to 
have had an inquiry as to that fact. The Judgment below 
is reversed. And if the plaintiff move, the case will be re- 
manded, that the fact of the indebtedness of the plaintiff 
may be inquired into. | 

The point most discussed at this bar was whether United 
States Treasury notes, and National Bank bills were liable 
to taxation by the State. And, although, as we have seen, 
it is not necessary to the decision of the case, yet as his 
Honor’s judgment was based upon it, and as it is a matter 
-of general interest, it may be proper that weshould express 
our opinion upon it. It seems to be settled by numerous 
cases in the United States Supreme Court, cited in plaintiff’s 
brief beginning with McCullock v. The State of Maryland, that 
United States Treasury notes cannot be taxed by the State, 
because they are of the means used for the support and 
administration of the United States government. And if a 
State could tax them, then unfriendly States might so tax 
them as to destroy their usefulness; and in that way, and to 
that extent, destroy the United States government. And 
it is equally well settled, that the United States government 
cannot tax any of the necessary means used to administer 
the State government. But whether a State can tax 
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National Bank bills seems to be a debatable question. The 
case cited against the power of the State to tax is Veazte 
Bank v. Fenno, 8 Wal. 533. We do not think that case sup- 
ports the position. It is there decided by a divided Court, 
that Congress may tax the circulation of banks chartered by 
the State; and that, although the tax was so heavy—about 
sixteen per cent.—as to destroy them. It is not pretended 
that this tax could have been imposed, if the bank had been 
chartered for the use of the State, and as a means of admin- 
istering its government. But it is put upon theground that 
they are corporations for private profit. ; 

And the power of Congress to tax the circulation of State 
banks depends upon whether they are for the use of the 
State government, or for private profit ; so the power of the 
State to tax the circulation of national banks depends upon 
whether they are for the use of the United States govern- 
ment or for private profit. It is true they are authorized by 
Congress, as a currency, convenient and useful for circula- 
tion ; just as State bank bills are authorized by the State. 
But in neither case have they necessarily any connection 
with the government. The Act of Congress authorizing 
National Banks, imposed a tax on their circulation of two 
per cent. And surely that would not have been done if 
they had been regarded as a part of the government; as 
that would have been the same as for the government to tax 
itself. The truth is that the United States government has 
no interest in national banks. It authorizes them in order 
to provide a currency, not for the govornment, but for the 
people. And it has the power to regulate and to protect 
them. To this end it provides for the redemption of their 
notes, protects them from the imposition of counterfeits and 
from injurious competion of State banks, by a heavy tax on 
State bank bills, and no doubt might further protect them by 
forbidding the State to tax them. But this has not been 
done, and until it is done, we suppose the State has the 
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Foy, Adm’r v., MoREHRAD, et al, Adm’rs. 
power to tax them. It seems that all that is to be inferred 
from the decision in Veazie Bank y. Fenno, supra, is not that 
National Bank bills are exempt, but that Congress has the 
power to exempt them from State taxation. See Lilly v. 
Commissioners of Cumberland, at this term, ante, p. 300. 


Per CurRIAM. Order of the Court below reversed. 


er 
A 


WILLIAM FOY, Administrator of SAMUEL HILL, deceased v. JOHN Lg 
MOREHEAD Se? al. Administrators, &c. 


Motion to dismiss civil action, heard before Watts, J., at 
Spring Term, 1873, of Craven Superior Court. This motion 
was overruled, and the defendants through their counsel, 
then moved that the cause be transferred to the Superior 
Court of the county of Guilford. His Honor, refused to 
grant this motion also, and rendered judgment against the 
defendants for the amount of the note sued on. The action 
was brought by the plaintiff in the Superior Court of 
Craven county, upon a note of one P. G. Evans and J. M. 
Morehead, the intestate of the defendants. The defendants 
answered that ,they were the administrators of the said 
John M. Morehead, deceased; that their intestate resided in,. 
and was a citizen of Guilford, in this State, at the time of 
his death, and that letters of administration on his estate 
were granted to the defendants by the Court of Pleas and 
Quarter Sessions of said county, and that they gave an ad- 
mistration bond according to law, in said county of Guilford, 
and said bond was filed in the office of the Clerk of said 
Court, and that the defendant, Julius A. Gray, was at the 
time of plaintiff's bringing his action, and at the time of 
answering, a resident and citizen of said county of Guilford. 

The facts set forth in the answer were not denied. _ 
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From the judgment, the defendant appealed to this 
Court. 


Hubbard, for appellant. 
Haughton, contra. 


ReaveE, J. The facts in this case are substantially the 
same as the facts 1n the case of Stanley v. Mason, adm’r., at 
this term; and the principles governiyg it are the same and 
the decision the same, and for the same reasons. 

There is error. This will be certified to the end that the 
case may be dismissed or removed for trial to Guilford 
county, as the parties may move, and as the Court below 
may order. 


PER CuRIAM. Judgment accordingly. 


WILLIAM B. SURLES v. LEWIS PIPKIN, 


A plaintiff, who has indorsed the notes of a self-constituted agent of a lunatic, 
to enable such agent to raise money ostensibly for the benefit of the family 
of such lunatic, which money was used by the agent in cultivating the farm 
of the lunatic, can only recover, in a suit against the lunatic upon the notes 
signed by the agent, so much of his debtas hecan show was actually ex- 
pended for the necessary support of the lunatic, and such of his family as 
were properly chargeable upon him. 


(Richardson v. Strong, 13 Tred, 106, cited and approved.) 


CIVIL ACTION, for the recovery of the amount of certain 
notes and interest, tried before Buzton, J., at the Spring Term, 
18738, of the Superior Court of HaRNEr?T county. 

Suit was commenced 27th July, 1871. 

Plaintuf alleged that defendant owed him $876.61, with 
interest, evidenced by three notes executed by E. J. Pipkin, 
as agent and guardian of defendant, payable to the plaintiff, 

33 
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negotiated for the benefit of the defendant and his estate, 
and paid by the plaintiff. 

The answer was filed by E. J. Pipkin, guardian of the 
defendant, at Fall Term, 1872, in which he alleged that he 
was appointed guardian of the defendant, Lewis Pipkin, 
who was adjudged non compos mentis in February; 1872, that 
he was a son of the defendant, and by general consent of 
the family, not by any authority derived from his father, he 
had acted as agent of hts father, and as such had executed 
the notes mentioned in the complaint; his father, at the 
dates thereof, being insane and unable to transact any busi- 
ness.- That the plaintiff had rendered himself hable upon 
the notes, in consequence of being allowed to take possession 
of the 16 bales of cotton, weighing 8,112 pounds, the pro- 
perty of Lewis Pipkin, worth $1,216, and judgment for that 
amount is asked against the plaintiff. | 

The replication admits that Lewis Pipkin was declared a 
_ lunatic in February, 1872, and was so reputed, but denies 
the allegation in the answer in reference to the 16 bales of 
cotton, and reitterates that the plaintiff merely indorsed the 
notes for the benefit of the defendant at the instance and 
upon the certificate of his friends, E. J. Pipkin included; 
that the family of the defendant was In a necessitous con- 
dition, and by way of loan for the purpose of procuring ne- 
cessaries supplied to defendant. 

For the plaintiff, the following three notes were offered 
in evidence: 


“$325. Ninety days after date, I promise to pay to W. B. 
Surles, three hundred and twenty-five dollars, value receiyed, 
negotiable and payable at the banking house of A. W. 
Steele & Co., in Faytteville, this amount being for the benc- 
fit of the family of Lewis Pipkin. 

~ March 17, 1871. 
(Signed) E. J. PIPKIN, Acting Agent. 

Indorsed: W. B. Surves.” 
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“ Marcnr 21, 1871. 

“$292.61. Ninety days after date, I promise to pay to 
the order of W. B. Surles, two hundred and ninety-two dol- 
lars and sixty-one cents, at the banking house of A. W | 
Steele & Co., value received. 

(Sioned) “iE. J. PIPKIN, Agent Lewis ‘Pipki mM. 

Indorsed: “ W. B. SURLES.” 

“ FAYETTEVILLE, April 4, 1871. 

é ‘Ninety days after date, I promise to pay to William B. 
Surles, or order, two hundred and fifty dollars, value 
received, negotiable and payable at the banking house of 
A. W. Steel & Co., in Fayetteville, this amount being for 
the benefit of the family of Lewis Pipkin. 

(Signed) “HE. J. PIPIKIN, Agent Lewis Pipkin. 

Not indorsed. 

The plaintiff testified that the above three notes were 
negotiated at the banking house of A. W. Steele & Co., and 
I paid them. I had agreed to endorse to thé amount of. 
$1,000, in consequence of statements contained. in this cer- 
tificate signed by three sons and two sons-in-law of JT.ewis 
Pipkin. 

“STATE OF NORTH CAROLINA, 
HARNETT County. 

“Know all men by these presents, that we, E. J. Pipkin, 
agent, John W. Pipkin, Samuel D. Pipkin, John Brantley, 
W.H. Johnson, do certify that it is necessary for E. J. Pip- 
kin to have for the benefit of the estate of Lewis Pipkin 
$1,000, and we agree to endorse his act, as agent, to that 
amount, and William B. Surles agrees to endorse for the 
above amount. 

(Signed) Kk. J. PIPKIN, 

J. W. PIPKIN, 

JOHN BRANTLEY, 

S. D. PIPKIN, 

| W. H. JOHNSON. 

This March 17, 1871. 
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I (the plaintiff,) endorsed the note (No. 1,) for $325 on 
the day of the date of this certificate. JI also endorsed the 
note (No: 2,) for $292.61, and I made inyself liable for the 
note (No. 3,) for $250, which was negotiated upon this letter 
of credit, pinned to the note, and which was returned to me 
when [ took up the note: 


“Lrrrie River, April 3, 1871. 
Mr. A. W. STEELE :— 

Dear Sir: Mr. Pipkin is on his way to Fayetteville to get 
some more of the one thousand dollars agreed on when we 
were down. You can make the arrangement with him for 
$250, and take his note as the other is taken. You will 
please look at the first note, and draw this one by it, and | 
will be down this week, and will endorse it. 

Yours truly, 
(Signed) W. B. SURLES.” 


IT indorsed two of the notes, made myself lable for the 
third, and paid the whole. 

Lewis Pipkin was lunatic in 1871. 

Cross-examined: E. J. Pipkin, John W. Pipkin and John 
Brantley, under the firm of Brantley & Pipkin, cultivated 
thelands of Lewis Pipkinin 1870. They hkewise cultivated 
the same year, land of Col. A.S. McNeill. I made advances 
of money to them to enable them to raise that crop, and 
there were, in payment of advances, 65 bales of cotton de- 
livered tome. At the time these 65 bales were delivered to 
me, a portion of the crop was still ungathered, or unginned, 
which subsequently made 16 bales. These 16 bales were 
claimed to be withheld by E. J. Pipkin, as rent due Lewis 
Pipkin, and John W. Pipkin refused to surrender them, 
E. J. Pipkin, saying that as agent of his father, he contended 
for these 16 bales as rent of his father’s land, due from 
Brantley & Pipkin. 
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Here the articles of agreement, made betwecn W. B. Surles 
and Brantley & Pipkin, dated the 11th of January, 1870, 
were read in evidence by the plaintiff. It is therein 
stipulated that W. B. Surles was to furnish as called for, 
€3,000, to enable Brantley & Pipkin to plant and cultivate: 
150 acres in*cotton in the year 1870. Brantley & Pipkin 
were to cultivate that quantity of land in cotton, and deliver 
the cotton to that;value to W. B. Surles; he to do the gin- 
ning for the toll of one-fifteenth and the seed. In default 
of delivering the cotton, they were to deliver ten mules to 
meet the indebtedness, which was to be settled by the Ist of 
January, 1871. A lien was also given to the full extent of 
the crop. Performance on both sides was secured in a 
penalty of $6,000. 

W. B. Surles’ direct examination resumed: Under the 
articles of agreement, I advanced to Brantley & Pipkin, 
between $4,200, and $4,400; and then assigned my interest 
in the contract to J. A. Pemberton, who paid me for my 
advances, and who made further advances to the firm. W. 
D. Smith also made advances to the firm in fertilizers. The 
ageregate value of the advances made by myseif, Pemberton 
and Smith, was between $6,800, and $7,000. 

In 1871, the farm was carried on by E. J. Pipkin for the 
benefit of the estate of his father. John W. Pipkin was not 
concerned in tae management that year. When they refused 
to surrender the sixteen bales of cotton, I went to Harnett 
court-house, in behalf of J. A. Pemberton, to institute legal 
proceedings for the recovery of the cotton. While the bond 
for claim and delivery was being filled up, I mentioned to 
Jobn W. Pipkin, that I had offered to his brother, EK. J. Pip- 
kin, to indorse to the amount of $1,000, for the benefit of 
the estate, to enable them to start a crop, and that then they 
could get along by mortgaging the crop. He asked if I would 
do that still, and upon my assenting, he assured me the six- 
teen bales would be given up to Pemberton by E. J. Pipkin. 
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The sixteen bales were accordingly given up, and went like 
the sixty-five bales, towards paying the advances made by 
myself, Pemberton and Smith. The sixteen bales weighed 
8,074 lbs., and brought barely thirteen cents per pound. No — 
part of the cotton received was intended to be applied to the 
payment of the notes in suit. These notes I indorsed, to 
assist them in getting stock, provisions, &e., to cultivate the 
crop of 1871, as they said they had no horses or provisions. 
The sixteen bales have been applied to the general account 
of 1870. | 

John Brantley, witness for the plaintiff, testified :. I mar- 
ried a daughter of Lewis Pipkin. Upon my application in 
1872, he was declared a lunatic, and his son, E. J. Pipkin, 
was appointed his guardian. | 

In 1871, Lewis Pipkin had no means of support, except 
his land. He had no money, nor provisions, nor horses, ner 
mules—nothing but household furniture. He needed im- 
mediate pecuniary assistance, and some arrangement had to 
be made. 

On the 10th of January, 1871, E. J. Pipkin put up his 
father’s land to rent, anc tried to raise means upon the notes: 
taken to secure the rent, but failed, because the notes were 
not considered regular. W. 3B. Surles agreed to assist him, 
provided the papers could show that the advances were for 
the benefit of the family. That is why we all signed the 
certificate to that effect. 

When Surles was about to take legal proceedings to get 
the sixteen bales of cotton, he entered into an arrangement, 
by which he agreed to indorse to the amount of $1,000, if 
the notes could be so drawn as to bind Lewis Pipkin’s pro- 
perty, and John W. Pipkin agreed that E. J. Pipkin should 
unlock the gin house, and let me and Surles take the cotton 
away to pay off the debts of Pipkin & Brantley. I had 
come with some wagons for the cotton, but they would not. 
let me have it, and locked it up. This arrangement was: 
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made about the 17th of March, 1871. E. J. Pipkin got 
money for the Surles’ notes, and bought some mules and 
provisions, and carried on a crop that year for the benefit of 
his father’s family, which consisted of Lewis Pipkin and 
wife, two daughters, two infant orphans, and John W. Pip- 
kin and I. J. Pipkin. 

Cross examined by defendant’s counsel: The firm of 
Brantley & Pipkin farmed on the land of Lewis Pipkin in 
1870. They were to pay two and a half per cent. per month 
for the use of the advances made by W.B.Surles. We raised 
in all, about eighty-one bales of cotton, including some fif- 
teen or twenty bales raised on McNeill’sland. About sixty- 
five bales were estimated to have been raised on the land of 
Lewis Pipkin. It was about the close of the year 1869, that 
Brantley & Pipkin agreed with E. J. Pipkin to rent the land 
of Lewis Pipkin for the year 1870. The rent was not to be 
a, part ef the crop, but was payable in money, the amount 
to be estimated by three gentlemen: Messrs. MeNeill, Mur- 
chison and Adams. In.the first three months of 1870, 
Brantley & Pipkin paid before it was due, between $500 and 
$600. E. J. Pipkin received $110 as the first payment, and 
used it in repairing the house of his father. When Brantley 
& Pipkin rented the land, Lewis Pipkin had some fodder 
on hand. They plowed a mule of his. A couple of hired 
men lived at Lewis Pipkin’s. W. B. Surles did not indorse 
to the full extent of $1,000, in consequence of a difficulty 
between him and E. J. Pipkin. Three or four teams. were 
used in hauling off the sixteen bales. 

Direct examination resumed by plaintiff: The improve- 
ments put upon the land of Lewis Pipkin in 1870, by 
Brantley & Pipkin, were worth $1,500. About the 10th of 
March, 1871, the question as to the amount of the rent to 
be paid by them was decided to be about $700 or $800 in 
money. The 16 bales of cotton was then being ginned at 
the ginhouse. About the beginning of March, I first heard 
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of the 16 bales being claimed as rent. They were not: set 
apart by Brantley & Pipkin; when they were given up they 
were hauled to Fayetteville and delivered to A. W. Steele & 
Co., under an arrangement of J. A. Pemberton. When the 
$800 valuation of rent was decided, E. J. Pipkin remarked 
that that amount had already been paid. 

Lewis Pipkin’s corn gave out about February, 1870. We 
kept the family up for nearly a year. Brantley & Pipkin 
still owe a small balance on their indebtedness to W. B. 
Surles. Eight of my mules and a wagon, together with the 
mules of John W. Pipkin, went to pay this debt. E. J. 
Pipkin had nothing. 

The evidence being closed on the part of the plaintiff, the 
defendant’s counsel asked his Honor to instruct the jury 
- that the plaintiff, upon his own showing, was not in law 
entitled to a verdict against Lewis Pipkin, for the reason 
that E. J. Pipkin had no authority in 1871, to sign notes 
binding upon Lewis Pipkin, at that time a lunatic—the 
notes not being for necessaries, and he not having been ap- 
pointed guardian until February, 1872. 

His Honor gaye the instruetions as asked for by defen- 
dant’s counsel, and remarked to the jury that if such 
transactions respecting the estates of lunatics as the evi- 
dence disclosed, by mere volunteers, were held valid by the 
Courts, the provisions of law for the protection of lunatics 
would be rendered nugatory. To this charge plaintiff ex- 
cepted. ) 

A verdict was rendered for defendant. Rule for a new 
trial, granted and discharged. Judgmentagainst the plain- 
tiff for costs. Appeal by plaintiff. 


B.and T. C. Fuller, for appellant. 
N. McKay and Hinsdale, contra. 


SeTrLe, J. The plaintiff sues on a money demand of 
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$867.61, evidenced by three notes set out in the record. 
These notes were signed by E. J. Pipkin, a son of the defen- 
dant, who represented himself as the agent of his father, 
who was a lunatic. The condition of the defendant was 
known to the plaintiff, for he states in his evidence that the 
defendant was a lunatic in 1870, and the arrangement he 
made in regard to endorsing the notes, shows that he knew 
that the defendant was not only of unsound mind, but 
without a guardian. 

Under these circumstances, the endorsed notes for the 
purpose of enabling the son, FE. J. Pipkin, to raise money, 
as the plaintiff says, for the benefit of the estate. 

The plaintiff. and Li. J. Pipkin volunteered to benefit the 
estate of the defendant by running a farm, and borrowed 
money at 2$ per cent. per month for that purpose. The 
lunatic may well wish to be saved from his friends. 

The plaintiff does not render necessary services, nor fur- 
nish necessary articles for the support of the defendant, but 
simply enables the self-constituted agent to borrow money 
on the credit of the defendant. 

THe does not see to the application of this money, a part 
of which appears to have been expended in setting up the 
self-constituted agent as a farmer. ‘he position that a 
promise will be implied, to pay for neccessary serviecs ren- 
dered, and necessary articles furnished to a lunatic, is well 
established. The leading case in Ikngland on this point is 
Baater v. Earl of Portsmouth, 12 Ti. C. L. R.79, and in this 
State, Richardson v. Strong, 13 Tred. 106, but all of the cases 
go upon the idea that the lunatic had the actual use and 
benefit of such services and articles. 

We were much inclined to sustain the ruling of his 
Honor, for the plaintiff and E. J. Pipkin were both mere 
volunteers, and after an inspection of the whole record scent 
to this Court, it may well be doubted whether the son and 
guardian is not himself a fit subject for guardianship; but 
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as the defendant may have received some necessary support 
from this'money, it should have been left to the jury to find 
how that fact was. 

The plaintiff can only recover so much of his debt as he 
can show was actually expended for the necessary support 
of the defendant, and such of his family as were properly 
chargeable upon him. Upon the inquiry before the jury 
the defendant will also have an opportunity of establishing 
his counterclaim. 


PER CURIAM. Venire de novo. 


JOHN and NANCY GREGORY v, FEREBEE GREGORY, 


A, B andC are tenantsin common of a tract of land; C diesin debt, and his 
widow becomes his administratrix. A andB filed their petition for a parti- 
tion of the land into three parts: Held, that the widow of C, being entitled 
to dower, and also as representing the creditors of C, was a necessary party 
to such petition, both as widow and as administratrix, 


The widow, but being the representative of her husband, who has noexclusive or 
superior rightto any particular portion of the land to be divided, has no 
right to have any particular part of such land assigned to her as dower. 


In a petition for partition of qa tract of land consisting of twelve and three- 
fourths acres, worth $199.49; the commissioners appointed for the purpose, 
having divided the tract into three parts, worth respectively, the dwelling 
house share, #i4t.15, and the two others, *54 and 221.25: Held, in such case an 
actual partition with a reasonable equality of values could not be made with- 
oucimpairing the value of some of the shares, and that the Court ought to 
have ordered the land to be soid for an equal division, 


CIVIL ACTION, petition for partition, to the Probate Court 
of Pasquotank county, submitted to Albertson, J, and by 
him determined, 14th day of January, 1878, upon the fol- 
lowing facts agreed: 

YVerebee Gregory died intestate, leaving three children, to- 
wit: Hosea Gregory, and the petitioners, John and Nancy. 
She left no estate except twelve and three-fourths acres of 
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land upon which she resided, which land descended to her 
children. 

Sometime after the death of his mother, Hosea died in- 
testate, leaving a widow, but no children. At the time of 
death he was greatly in debt; he left no estate except his 
interest in the lot above mentioned. | 

John and Nancy filed a petition for partition, and com- 
missioners were appointed by the Court, who went upon the 
land and divided it into three parts of four and one-fourth 
acres éach; upon one of the lots were all the buildings, and 
this was valued at $144.15, another lot was valued at $34, 
and the third lot at $21.25. The commissioners then caused 
the lots to be drawn for, when the $34 share was drawn for 
Hosea; the $21.25 share for John, and the share with the 
dwelling and out-houses, valued at $144.75 was drawn for: 
Nancy, the more valuable dividend being charged with 
amounts to be paid to the shares of less value, to make 
equality of partition. The commissioners so reported, and 
the attorney for the petitioner moved for a confirmation of the 
report ; upon which exceptions were taken by the widow of 
Hosea Gregory, through her counsel, assigning for cause: 

1. That actual partition of said estate could not be made: 
equitably. 

2. That the children by a former marriage, who were 
minors without guardian, were creditors of the said Hosea,. 
and that as such, they ought to be represented in this pro- 
ceeding. 

3. Thatif partition could be made by this manner of pro- 
ceeding, the shares ought to have been allowed by the com- 
missioners, and that share with the dwelling and out-build- 
ings upon it ought to have been set apart to her, as the 
widow of said Hosea; and that having such an interest she 
ought to have been a party in the proceeding. 

The clerk refused to confirm the report, and the petition- 
ers appealed. Afterwards, the widow applied for and ob- 
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tained letters of administration upon the estate of her hus- 
band, the said Hosea, when she made further exceptions to 
‘the confirmation of the said report, for the cause that the 
creditors generally of the said Hosea should be represented 
in a proceeding for partition of lands in which said Hosea 
had an interest In common with others. 

His Honor being of opinion with the petitioners, reversed 
the judgment of the clerk, and confirmed the report of the 
commissioners. 

From this judgment, Ferebee Gregory, the widow and 
administratrix of Hosea Gregory, appealed. 


No counsel in this Court for appellant. 
Smith & Strong, for petitioner, submitted the following 
brief : 


1. The whole legal title in the tract is in the petitioners 
alone, and ina proceeding for partition between them, no 
one can become a party thereto. 

2. As this proceeding is only at the instance of the two 
tenants in common, the partition is only affectual as be- 
tween them, and does not affect other interests in the sub- 
ject matter. 

3. The widow is not entitled to dower in that part of the 
tract containing the buildings. She is entitled to the dwel- 
ling only in a procecding between herself and her husband’s 
heirs or devisees, where the land on which they stand be- 
longed to her husband. She is only entitled to one-third 
for life of the unascertained share of her husband. And if 
she may, in asserting this claim, treat the land as held in 
common, notwithstanding the partition, as to her right of 
dower, she cannot interfere in a proceeding which is solely 
- for a division among them in whom the legal title rests. 

4. The administrator has not, nor have creditors any 
interests in the real estate such as to prevent the heirs from 
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making a division between them, and this they may do by. 
executing deeds between them, or by partition. 

5. The administrator may procure license to sell to pay 
his intestate’s debts, and though a partition meanwhile may — 
be made by tenants, the administrator has no such right, 
before applying for such license, to interfere with the 
proceeding. 

6. It may be that neither the widow, in respect to her 
claim for dower, or homestead, nor the administrator, in 
respect to obtaining license, are affected by the result of the. 
proceeding for partition, and may treat the entire land as 
still in common, in getting the share and value of the intes- 
tate’s part, still it is plain they have no legal ground on 
which to interfere in the proceeding. 


RopMan, J. The principles governing this case are plain. 
and familiar; the only difficulty is in applying them to an 
unusual state of facts : | 

1. Upon the death of Hosea Gregory, his estate in one 
undivided third of the land descended to his heirs—John 
and Nanev, the surviving co-tenants and the plaintiffs in 
this proceeding, who thus became sole seized. Their counsel 
contends that because the widow and administrator of Hosea 
had no estates in the land, the widow who united both char- 
acters in herself, was improperly made a party. He also 
contends that inasmuch as the two plaintiffs were thus ex- 
chusively “ dominz litis,” they were entitled by the aid and 
ministry of the Court to make any such partition as they 
could make by deeds inter se. That a partition so made 
and sanctioned by the Court would affect no persons not 
parties. This proposition assumes that a Court in an action 
concerning property will look only to estates in the property, 
and not to any rights or interests which are not estates. 
This may in general be true where the persons having the 
estates may fairly be considered to represent all the rights 
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and interests affecting them. So in suits respecting the 
personal property of a decedent, the administrator is gen- 
erally deemed a sufficient representative of the creditors 
cand distributees of the deceased. In an action by a widow 
for divorce, the heirs or other terre tenants are deemed suffi- 
ciently to represent the creditors of the deceased. But in 
all such cases, whenever it appears (as it did in the present) 
that the supposed representative has an interest adverse to 
that which he represents, the real party in interest may de- 
‘mand to be made a party. 

Such was always the rule in equity, though not at law. 
Hence, although a judgment for partition among the heirs 
of a decedent, if it appears to have been made by fraud and 
collusion to injure his estate, will be set aside at the instance 

.of his widow and creditors; yet prima facie it is valid, and 
would be confirmed by their acquiescence. 

To diminish litigation by preventing the necessity of a 
second action to set aside the first judgment, and to adjust 
and determine all interests in the subject matter by a single 
suit, as far as may conveniently be done, the C. C. P., sec. 
61, 62, requires or permits all persons having interests to be 
made parties. In our opinion the widow was properly made 

a party in both her characters. 

2. Assuming that the land was capable of an actual par- 
tition, without injury to the interest of any party, as it 
probably would have been if there had been no building 
on it, to give a greatly disproportionate value to the part on 
which it stood, then the partition into three equal parts 
would have been proper.- The assignment of those parts 
by lot would also have been proper. The claim of the 
widow of Hosea to have the part on which the house is, 
assigned as his share of the estate, in order that she may 
have the house assigned to her in her dower, cannot be 
maintained. Her husband was not sole seized of the house, 

mor did he have any exclusive or superior right to it on a 
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partition in his life time. As his doweress she is pro tanto 
his representative, and cannot have any greater rights than 
he had. Her right is to one-third of the value of her hus- 
band’s third for her life. | 

3. The principal question is, whether the Court below 
should not have held that under the circumstances, an 
actual partition could not be made without injury to some 
or all of the parties interested, and upon that ground have 
ordered a sale for partition. 

Every co-tenant is entitled of right to an actual partition, 
if it can be made without injury to some or all of the par- 
ties interested. The presumption in every case is, that it 
can be so made until the contrary appears. When the con- 
trary does appear, it is the duty of the Court to order a sale. 
Acts 1868-69, ch. 122, sec. 13, p. 314. 

The area of the land in question is twelve and three- 
fourths acres. The value of the whole as reported by the 
commissioners who made the partition is $199.49. If di- 
vided into three parts of equal area, that share on which 
the buildings stand would be worth $144.15, and the other 
shares respectively, $34 and $21.26. An equal share in 
value would be $66.46. 

We do not mean to say that as an universal or even as a 
general rule, the fact that land cannot be divided into lots 
of equal area and nearly equal values, 1s a sufficient reason 
fora sale. Equality of area may generally be disregarded 
if a reasonable approximation to equality in value can be 
attained. But. if, asin the present case, no reasonable ap- 
proximation to an equality of values can be attained with- 
out cutting up a dwelling, only large enough for the mode- 
rate accommodation of one family, between two or more 
persons, it is a strong reason against an actual: partition, 
and in favor of asale. Neither can it be said that anything 
like an exact equality of value of shares is necessary on an 
actual partition. The extent to which a variance from ex- 
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act equality is reasonable and allowable and will not amount 
toa controlling argument for sale, will depend on the cir- 
cumstances of each case, and no definite rule can be laid 
down. This observation, however, may be useful; if one 
share be very greatly in excess of another, the assignee of 
the most valuable share is compelled in effect to buy it at 
an arbitrary and perhaps an extravagant valuation, while 
the assignee of the least valuable share is compelled to sell 
a considerable part of his estate at a value perhaps greatly 
inferior to its true one. To avoid the hazard of such evils 
the Legislature give the Courts a power to order a sale in 
proper cases. | | 

In the present case, an actual partition with a reasonable 
equality of values cannot be made without dividing the 
dwelling, and thus impairing its value. An actual partition 
in which there is a gross inequality of values, is generally 
injurious to some party. In the partition made in this case 
the assignee of the most valuable share would receive in 
land two and one-fifth times his equal share, and the 
assignee of the least valuable share’ would receive in land 
less than one-third of his equal share. We are of opinion 
that an actual partition would be injurious, and that an 
order of sale is proper. After a sale of the whole land, the 
widow of Hosea may have dower assigned her out of his 
one-third, as provided for in the Act of 1868-69, chap. 122, 
sec. 18, and the residue of that third, (which may include the 
value of the reversion after the widow’s dower,) will go to 
his administrator, to be administered in the usual course. 
Judgment reversed. An order may be drawn in conformity 
with this opinion; or if the parties prefer, the case may be 
remanded to the Superior Court of Pasquotank, to be there 
proceeded in according to law. 


PER CURIAM. Judgment reversed. 
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ETATE «. A. C. MOODY and another. 


An agreement by a Solicitor for the State, to discharge a defendant, if he would 
become a State’s witness against a co-defendant, which he did so far as to go 
before the grand jury and be examined, and then left the Court, will not re- 
lieve such defendant from a forfeited recognizance. A recognizance is a 
matter of record, and can only be discharged by a record, or something of 
equal solemnity. 


The discharge of a defendant, or the entering a nol pros. is within the control of 
the Court, though in practice, usually left to the discretion of the Solicitor. 


CRIMINAL ACTION, (set. fa. upon a forfeited recognizance) 
tried before Russell, J., at the Spring Term, 18738, of RoBEson 
Superior Court. 

The Solicitor for the State, moved for an execution upon 
the judgment nisi heretofore obtained, whereupon the de- 
fendant, Moody, was permitted by the Court, to use the 
answer filed by him to the complaint of the Solicitor, (the 
action commencing by summons and complaint,) in which 
it is alleged, that he, Moody, one of the defendants in the 
bill of indictment, under which the recognizance, alleged 
to be forfeited, was taken, did make his actual appearance 
at the term of the Court, (the second week) to which he was 
bound; that he was told by the Solicitor, that if he would 
be used as a witness against the other defendants in the said 
bill, that his further attendance would not be required; 
that he went before the grand jury, was examined, and the 
bill was found, and that in consequence of the assurance 
from the Solicitor he left the Court, and was called out on 
his bond. 

The following is the record, upon which the Solicitor 
based his motion for execution, to-wit: 

| Fall Term, 1871. 
“ STATE 
v. 
A. C. Moopy and Joun Brown. 
The defendant, A. C. Moody, being called, and tailing to 
34 
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appear as he was bound in recognizance to do: ¢t is ordered 
by the Court, that he, together with his sureties, (W. C. Troy 
and Wm. J. Brown) forfeit nist said recognizance.” 

His Honor rejected the evidence of the defendant, tending 
to establish the allegations of his answer, above: set out, 
holding that nothing could be heard to contradict the record, 
and that the only way the same could be used would be to 
the Court, for the purpose of inducing the Court to relieve 
the defendant from the forfeiture. This his Honor declined 
to do, and directed the execution to issue. 

From: this order, the defendants appealed. 


N. McLean, McKay and N. A. McLean, for defendant. 
Attorney General Hargrove ahd Cantwell, for the State. 


READE, J. Suppose it were true, as the defendant offered 
to prove, that the Solicitor for the State promised him that 
if he would turn State’s evidence against his co-defendant 
he would not prosecute him; and suppose the defendant 
had, in all things, complied with his agreement, and the 
Solicitor had nevertheless refused to discharge him, and the 
defendant left the Court, and the Solicitor called him out, 
and had judgment entered against him and his sureties 
upon his recognizance. The defendant could not plead the 
promise of the Solicitor in bar or in discharge of the judg- 
ment, because that is matter of record, and the discharge 
must be of record or of equal solemnity. But if it could 
be so pleaded, still the defendant would have to show that he 
did in all things comply with his agreement. And here 
the agreement must be understood to have been that he 
would become a witness for the State and testify upon the 
trial, as well as before the grand jury. But all that he al- 
leges was that the did testify before the grand jury, and then, 
understanding that a bill had been found against him about 
another matter, he left the Court to avoid that indictment, 
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and did not appear as a witness upon the trial. So that it 
would seem he did not comply with his agreement, and for 
that reason it could not avail him for any purpose. His 
Honor held that while the allesed agreement could not 
operate to discharge the defendant, yet he could consider it 
as an excuse or in mitigation ; and so considering it, he was 
of the opinion that there was nothing in the conduct of the 
defendant which would induce his Honor, in the exercise 
of his discretion, to remit the forfeiture, or any pait vf it. 
And in this we cannot say that his Honor erred. ‘ 

It was discussed at the bar whether it is within the power 
of a Solicitor to discharge a defendant, or to enter a nol. 
pros., &c., or whether that is the province of the Court. 
The rule is that it is within the control of the Court, but it 
is usually and properly left to the discretion of the Solicitor. 
It is scarcely to be supposed that a Solicitor would abuse 
this confidence to the prejudice of a defendant, and it is 
always within the power of a defendant to protect himself 
by having his discharge entered of record at the time of the 
agreement. And it would be a dangerous practice to allow 
defendants to have themselves discharged upon allegation 
‘of some out door agreement. 

The reason which his Honor gave for his judgment, and 
whether he heard the evidence offered, even to enlighten 
his discretion, is not very clearly stated. If, however, we 
have misunderstood his Honor, no irreparable injury need 
result to the defendant, as he can move the matter again 
before his Honor at the next, or even at any subsequent, 
term before the money is paid. 

There is no error. This will be certified, &c. 


PER CURIAM. Order affirmed. 


On 
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Although arbitrations are favored in law as being a court selected by the parties, 
and a cheap and speedy method of settling difficulties; and although awards 
are to be liberally construed so as to effect the intention of the arbitrators, 
without regard to technicalities or refinement, yet itis well settled that 
where the arbitrators undertake to make the case turn upon matters of law, 
and mistake the law, their award is void. 


It is equally well settled that arbitrators are not bound to decide a case “aecord- 
ing to law,’’ being a law unto themselves, but may decide according to their 
notions of justice, and without giving any reasons. 


(Case of Ryan v. Blount, 1 Dev. Eq. 386, cited and approved.) 


CIVIL ACTION, commenced by summons before a Justice of 
the Peace, on the 4th day of September, 1871, and removed 
to the Superior Court of Davipson county, where it was 
tried before Cloud, J., at Spring Term, 1873. 

Plaintiff demanded judgment on three promissory notes, 
given by defendant to the trustees of Normal College, 23d 
August, 1858; one for $18, payable eighteen months after 
date, and the two others for $16 each, payable six and twelve 
months from date; notes expressed to be for value received, 
and were not sealed, nor indorsed. | 

The defence was, that there was a failure of consideration ; 
that there had been an arbitration of the subject matter 
between plaintiff and defendant, and an award in favor of 
defendant, and the statute of limitations. 

On the issue as to the award, the defendant offered evi- 
dence tending to show that the parties, plaintiff and 
defendant, had agreed to arbitrate the claims of plaintiff on 
these notes; that plaintiff selected one man and defendant 
another, and that the four then went to a place of meeting 
agreed upon ; that plaintiff produced an arbitration bond, 
which he had prepared, and proposed that the detendant 
should sign the same, which he declined to do; that they 
then agreed to dispense with the bond, and one of the arbi- 
trators proposed to the other, toselect an umpire, which was 
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done in the presence of both plaintiff and defendant, and 
not objected to by either. 

The arbitrators on the 12th August, 1871, heard the state- 
nents of the parties, and decided that the plaintiff could 
not recover on the notes, for the reasons: first, because the 
notes were not legally assigned to plaintiff; and second, be- 
cause there was such a failure of consideration, that neither 
the plaintiff, nor’ the trustees of the Normal College could 
recover on the same. The notes were returned to plaintiff, 
that he might pursue his remedy against, the trustees, to 
whom he had paid value for them. All this was done by 
parol, and for the defendant evidence was offered tending to 
prove that the plaintiff assented and agreed that the award 
need not be reduced to writing. 

Defendant further offcred in evidence a paper, purporting 
to be an award between the parties on the same subject mat- 
ter, (the finding and reasons being substantially the same as 
is above set forth,) dated 28th of September, 1871, which 
was after the trial before the Justice of the Peace. The in- 
troduction of this paper being objected to, because it was 
written and delivered since that trial, the defendant obtained 
leave to amend the pleadings, so that the same might be 
pleaded as “an award since the last continuance,” and in 
support of the plea, re . the award. 

For the plaintiff, there was evidence showing that he had 
agreed to arbitrate tie matter; that each of the parties 
selected one man, and at their meeting, he proposed to sign 
an arbitration bond, which defendant refused to do; that the 
partics had some further conversation about the matter in | 
dispute, but that he, the plaintiff, did not consent to an 
arbitration, nor know that one was had. 

On the trial the plaintiff insisted : 

ist. That to constitute an award, the terms of the arbi- 
tration and the names of the arbitrators should appear by 
the proof to have been agreed on, and there was no proof 
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of the submission of the matter in dispute to the three per- 
sons who acted, or to the two who did, with leave to choose: 
a third man. 

2nd. That the two first named as arbitrators had no legal 
power to select an umpire upon their own motion, unless 
that authority had been expressly given to them by agree- 
ment of plaintiff and defendant. 

od. That the appointment of such umpire should be in 
writing, or should appear in the award to have been made: 
by the arbitrators or the parties. 

4th. That the award should be in writing, and made 
known to the parties. 

oth. That the arbitrators were functus officio, after their 
action on the 12th day of August, and could not afterwards 
make an award, viz: after the trial before the Justice, on 
the 28th September, 1871. 

6th. That the authority of the arbitrators to act was 
revoked by the act of the plaintiff, in beginning a suit, by 
issuing a summony, 4th September, 1871, which was served 
on the defendant, and of which the arbitrators, as appears 
in the proof, had notice before their award was written or 
delivered, 

wth. That neither the parol award nor the written award 
was a good defense; because it appeared that the arbitra- 
tors undertook to decide the question in dispute according 
to law, and they erred in law in the only two reasons given 
in support of their award, to-wit: As to the assignment and 
the consideration of the notes sued on. 

The Court charged the jury that if 1t was egrced to refer 
the matter to arbitrators, each to select a man, and one of 
the arbitrators suggested an umpire, and the plaintiff as- 
sented to the umpire, he is bound by the award; that the 
plaintiff had the right to recover unless there was a good 
award, and that depended whether the plaintiff assented to 
the third man; that although the arbitrators attempted to 
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decide according to law, and mistook the law, yet as there 
was an issue of fact submitted to them, to-wit: As to the 
consideration of the notes as well as the question of law, 
their award would bind the parties. His Honor held, that 
“ifthe evidence was believed, one ofthe notes was not barred 
by the statute of hmitaticns, and that there was no failure 
of consideration. 

Lhe jury found all the issues In favor of the defendant. 
Rule for a new trial; rule discharged. Judgment against 
the plaintiff for costs, from which plaintiff appealed. 

In support of the defense of a failure of consideration, 
there was evidence tending to show that the notes were 
given to the trustees of Normal College, in consideration 
that the College would erect another building; that defen- 
dant owned land at or near the College; that the building 
had never been erected, though some brick had been ob- 
tained for the purpose in 1870, and the same is now in pro- 
cess of construction. There was further evidence tending 
toshow that the consideration of the transfer to the plaintiff 
of the notes before they were due, was the purchase from 
him of additional land to add to the College campus. 


Bailey, for the plaintiff, argued: 


That the main point is, that the arbitrators attempted to 
find the law and missed it. 

When this is the case, the law is well settled that the 
award will be set aside on the ground that as the arbitrators 
show that they. intended to find according to the law, and 
have failed therein, it is not the award they intended. 

The authorities upon this are abundant: ent v. Estop, 
2 East 18; Young v. Walter, 9 Ves. Jr. 865; (2nd opinion) 
Ryan v. Blount, 1 Dev. Eq. 886; Pierce v. Perkins, 2 Dev. 
Inq. 250: Crissman v. Crissman, 5 Ired. 502. 

(1.) The plaintiff is a purchaser of negotiable paper before 
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duc, and therefore any supposed equity of Harris as to fail- 
ure of consideration is, by the express terms of sec. 55, C. C. 
P., as well as former law, not binding on him. 

(2.) The debt was transferred to him by virtue of his pur- 
chase, and he is the only real party in interest. 

His Honor stated the law, we submit, “exactly wrong.” 
If a “dry question” of law be submitted, no mistake In 
the arbitrators will be available as a defence ex gr., whether 
a limitation of a use to A until B return .from Vienna, and 
upon such return to the use of Cin ice, limits to C a con- 
tingent remainder or a conditional limitation? And it is 
only where there is a mixed question of law and fact that 
the award ean be held for nought as whe supra. 


No counsel in this Court for defendant. 


Reapk, J. The objections insisted upon in thisCourt by 
the plaintiff, arise out of the award, and we therefore con- 
fine our review to them. 

The defendant gave his notes to Normal College for $50, 
under a promise on the part of the Coflege, that 1t would 
put up a College building near the lands of the defendant, 
which it was supposed would benefit the defendant, by 
reason of the enhanced value of his adjacent lands. The 
College did not put up the house, but sold the notes to plain- 
tiff, before due, and transferred them by delivery without 
indorsement. The plaintiff demanded payment of the 
notes, and the defendant insisted that he ought not to pay 
them, because the College had not built the house according 
to promise, and because the notes had not been indorsed to 
plaintiff. And the matter in dispute was referred to arbi-. 
tration. The arbitrators decided that the defendant “does 
not owe the said notes or any part of them to the said Leach, 
or Trustees of Normal College, by reason of failure of con- 
sideration promised when said notes were obtained of said 
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Harris; nor to said Leach, because it does not appear that 
said notes, or any one of them had been legally transferred 
to said Leach.” 

The plaintiff insists that it appears from the award that 
the arbitrators undertook to decide two questions of law; 
and decided them wrong, and that, therefore, the award is 
void. 

Although arbitrations are favored in law, as being a Court 
selected by the parties, and a cheap and speedy method of 
settling controversies, and although they are to be liberally 
construed so as to effect the intentions of the arbitrators 
without regard to technicalities or refinements, yet itis well 
settled that where the arbitrators undertake to make the 
case turn upon matters of law, and mistake the law, the 
award is void. The reason is, that while it can be seen 
what their conclusion is, the law being as they suppose it to 
be, yet it is not seen what their conclusion would have been 
if they had known the law to be otherwise. Indeed, as they 
profess to have been guided by the law, and were misled in 
one direction, it may be assumed that they would have gone 
in the other direction, if they had known that the law was 
there. Kent v. Estop, 3 East, 18; Young v. Waller, 9 Vesey, Jun. 
365; Ryan v. Blount, 1 Dev. Eq., 886, and other cases cited 
by plaintiff’s counsel are satisfactory authorities upon that 
point. 

It is equally well settled that arbitrators are not bound to 
decide a case “according to law.” For they are’a law unto 
themselves, and may decide according to their notions of 
justice, and without giving any reasons. 

The first question for our consideration is, did the arbi- 
trators intend to be guided by, and decide the case according 
to law? 

The defendant said he did not think that he ought to be 
compelled to perform his promise to pay the notes, because 
the college had not performed its promise to build the 
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house; and the arbitrators say they think so too. But 
whether they think so as a matter of law, morals or religion, 
they do not say; and therefore we cannot say that they 
undertook to decide a question of law, and missed it. 

Again, the defendant insisted that there had been no 
legal transfer of the notes to the plaintiff. And the arbi- 
trators determine that there had been no “ legal transfer.” 
Now if the arbitrators found that there was no transfer at 
all, of course that was decisive against the plaintiff. But 
we supposed that the proper construction of what they say 
is, that they find that the mere delivery without an endorse- 
ment, was not a legal transfer. Now Uf they had gone fur- 
ther and said that because there was no legal transfer, they 
determined, as a matter of law, that the plaintiff? could not 
recover of the defendant, either in law or equity, and that 
they must be governed by the law; then the question would 
arise whether they decided the law right. But they say no 
such thing. On the contrary, they say that there 1s no legal 
transfer of the notes to the plaintiff, and therefore the law 
does not compel us to allow him the notes, but Icaves us 
free to decide according to our notions of right and justice. 
And so, according to our notions, it being unjust to make 
the defendant comply with his promise when the College 
has not complied with its promise, we decide that the defen- 
dant does not owe the College or the plaintiff anything. 

The plaintiff objects that his Honor erred in charging the 
jury, that “although the arbitrators attempted to decide ac- 
cording to law, and mistook the law, yet as there was an 
issue of fact submitted to them, to wit: as to the considera- 
tion of the note, as well as qestions of law, their award was 
good.” The authorities already cited do show that his 
Honor was mistaken in the reason which he gave in hold- 
ing the award good. But still he was right in the main 
point, to wit: that the award was good. No error. 


Au fa ament 9 fA rm ad 
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LAURA Ll, REED v. H. J. FARMER and others. 


A suit is referred to A, whose award is to be arule of Court, and who reports to 
Fall Term, 1872,a balance due plaintiff; neither party filing exceptions to 
the report, the plaintiff has a right to a judgment at the term to which the 
reportis made. Andupon motion of defendant, the cause being continucd, 
at the ensuing term (still no exception being filed,) judgment being granted 
pursuant to award, his Honer committed no error in refusing to set aside 
the judgment, because the defendent filed an affidavit alleging that he had 
been misled as to the scope and intent of the reference by the referee, and 
that he could show certain facts in defense, &c, 


Crvit action, tried before IZenry J, at the Spring ‘erm, 
1873, of HENDERSON Superior Court. 

The counsel for the parties in the Court below being 
unable to agree upon a statement of the case, 1t was sub- 
mitted to his Honor, who sent up with the transcript, the 
following “ case settled.” 

“This case had been referred, by consent, to ascertain the 
amount due, and the award was to be entered as a rule of 
Court. There had been no answer by the defendant to the 
complaint filed by the plaintiff. Referee reported at Fall 
Term, 1872, stating the amount due to be $713.57. At that 
term the docket was regularly called twice and left the case 
open at defendant’s suggestion, who was present in person, 
or by his counsel. Atthe last peremptory callof the docket, 
on the day of adjournment of the Court, the defendant was 
not present, and his counsel reported him sick, and asked 
that the case be continued on that account, which was done. 
No exception to the report of the referee was made. 

At the present Spring Term, 1878, the case was regularly 
reached, and at the suggestion of the defendant, put at the 
end of the docket until the last and preremptory call of the 
docket, the day before the adjournment of the Court, when 
defendant’s counsel asked for a continuance. The plaintiff’s 
counsel demanded judgment, which was granted, there 
being still no exception filed to the report. Afterwards, de- 
fendant’s counsel filed the following affidavit, and moved to 
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open the judgment, which was refused; from which ruling 
defendant appealed :” 
“SLATE-OF NORTH CARODINA, 
HENDERSON CoUNTY. 
Sprig Term, 1875. 
Lavra lL. Rrep 


x, 
H. J. Farwer and others. 


North Carolina, to the use of ) 
| 
> Affidavit. 


H. J. Farmer, being duly sworn, says: That the proceed- 
ings in this case under the reference to M. i. Carter, lusq., 
have been conducted in a manner prejudicial to the rights 
of the defendant, and without due notice to said defendant 
of the scope or intent of said reference; that at the time 
the said referee sat to take testimony and account under 
the rule of reference, this affiant was sick and totally unable 
to participate in the same without great pain and endan- 
germent of life, as this afflant was advised. And aihant 
made known his said condition to said referee, when said 
referee told him this, his only purpose was to ascertain what 
of balance was due by defendant to plaintiff, that he might 
report the same to the Court. 

Affiant admits that there is a balance due said plaintuf 
out of the office, but that it is due them out of funds and 
securities which affiant held as clerk and master under the 
direction and order of the Court of Equity, which fact he 
will be fully able to show upon being allowed so to do. 
That he always expected such right, and was misled by 
what the referee told him as to scope of his duty and au- 
thority under the reference, and but for being thus misled, 
dhe would at the time the referee sat, have made application 
for a postponement, being them unable to attend to it. _ 

HENRY J. FARMER. 

Sworn and subscribed, &e.” 
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No counsel in this Court for defendant. 
Merrimon, Fuller & Ashe, contra. 


Serre, J. This appeal must have been taken only for 
delay. The defendant did not think proper even to answer 
the complaint. The .record shows, however that the case 
was referred to —————— to ascertain the amount due, and 
the award was to be entered as a rule of Court. 

The referee reported at Fall Term, 1872, stating the amount 
due to be seven hundred and thirteen dollars and fifty- 
seven cents. 

No exception was taken to the report, but at the defend- 
ant’s request, indulgence was granted him by the Court, and 
the case Jeft open until the last day of the term for excep- 
tions, When again upon his motion it was continued to the 
next term. 

Again at Spring Term, 1873, when the case was regularly 
called it was put at the foot of the docket, at the request of 
the defendant, and when it was reached a second time, the 
defendant moved for a continuance, still without having 
filed any exceptions to the report. 

This motion was refused, and judgment entered for the 
plaintiff in accordance with theaward. The defendant then, 
filed an affidavit, alleging that he had been misled as to the 
scope and extent of the reference, that he was unwell and 
unable to attend when the referee took testimony; that there. 
was a balance due the plaintiff out of the office, but that it 
was due her out of a fund and secureties which affiant held 
as clerk and master under the direction and order of the 
Court of Equity, &c. 

Upon his Honor’s refusal to set aside the judgment, the 
defendant appealed to this Court. Wesee noreason why the 
Court should not have entered judgment immediately upon 
the coming in of the report of the referee in pursuance of 
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the recital of record that the award was to be a rule of 
Court. 

The defendant took no proper steps to impeach the award, 
or to test it in any manner. 

Much more indulgence has been shown him than he had 
any right to expect, and it looks like trifling with the 
Courts to attempt in this way to set aside a judgment, after 
having every opportunity to bring forward any defence to 
which he was entitled. 

Let it be certified that there is no error. 


PER CURIAM. Judgment affirmed. 


MARY E. and MARGARET JOHNSON, by their Guardian v. H. J. FARMER 


and others. 


{For syllabus aud statement of the facts, see preceeding case of Laura L. Reed 
V. it. J. Farmer and others.) 


No counsel in this Court for appellant. 
Merrimon, Fuller & Ashe, for plaintiffs. 


SETTLE, J. The record in this case is a copy of that in 
ced v. Farmer, at this term, except as to the parties plain- 
tiff, and the amount claimed as due. Reference is made to 
the opinion filed in that case. 

There is no error. Let this be certified. 


PER CURIAM. Judgement affirmed. 
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STATE v. SAMUEL TAYLOR. 


Under the statute requiring ‘every planter to make a sufficient fence about his 
cleared ground under cultivation,” &c., itis not thetintention of the Legis- 
lature to visit with pains and penalties mere hirelings and laborers on farms 
who work by direction of their employers, and have no discretion to origi- 
nate plans of their own or to change these of their employers, 


Nor does the act include a simple employee, with no more discretion as to the 
management of the farm than is usually vested in those persons whom 
planters designate as “ foremen,’’ whose office is to keep things moving in 
the direction indicated by the employer; and the fact that such employee 
receives his wages out of the crop does not change the principle, for that 
with farmers is a common modeof paying their hands, 


CRIMINAL ACTION, tried before Watts, J, at Spring Term, 
1873, of CHowan Superior Court. 

The defendant was indicted for keeping an insufficient 
fence around his cultivated grounds during crop season, 
and upon the special verdict returned by the jury, His 
Honor was of opinion that the interest of the defendant in 
the crop made him criminally responsible for the condition 
of the fence, and gave judgment accordingly seein him. 
Defendant appealed. 

The rest of the facts are sufficiently stated in the opinion 
of the Court. 


Attorney General Hargrove, for the State. 
Gilliam & Pruden, for the defendant. 


Serre, J. The defendant being indicted for keeping an 
insufficient fence around his cultivated grounds during 
crop season, the jury returned a verdict as follows: “ That 
Edward Wood, now deceased, was the owner of a large plan- 
tation in Chowan in 1872, of which the defendant was his 
manager; that Mr. Wood directed the management and 
culture of the crop, and in what proportion the crops should 
be planted ; that he employed and paid for all the labor, 
and furnished all the teams, implements and forage; that 
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the crops were all shipped and sold by him, and the defen- 
dant received as wages one-sixth of the net profits; that 
the fence was in two places less than five feet high.” 

Upon these facts, his Honor being of opinion that the 
defendant was guilty, gave judgment against him. 

In this we think there was error. The Rev. Code, chap. 
48, sec. 1, requires “every planter to make a sufficient fence 
about his cleared ground, under cultivation,” &c., and by 
chap. 34, sec. 41, “all persons neglecting to keep and repair 
their fences during crop time in the manner required by 
law shall be deemed guilty of a misdemeanor.” The de- 
scription, “ every planter,” in the first recited act, and “ all 
persons,” in the second, refers to and embraces the same 
class of persons, and however extensive that class may be, 
we do not think that it was the intention of the Legislature 
to visit with pains and penalties mere hirelings and laborers 
on farms, who work by direction of their employers, and 
have no discretion to originate plans of their own, or to 
change those of their employers. The special verdict, it is 
true, states that the defendant was the manager of the plan- 
tation, but it goes on with a recital of facts which explain 
his relation to the owner (Wood), and make him a simple 
employee, with no more discretion as to the management 
of the farm than is usually vested in those persons whom 
planters designate as “foremen,” and whose office seems to 
be to keep things moving in the direction indicated by the 
employer. 

Had he in fact been the real manager or overseer, with 
discretion to employ the labor furnished in fencing, ditch- 
ing or otherwise improving the farm, he would have been 
liable to indictment, but since Wood furnised everything 
and directed the management and culture of the crops, and 
the proportion in which they should be planted, the defen- 
dant was not authorized to divert that labor to fencing or 
to anything else which was not directed by his employer. 
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The fact that the defendant received his wages out of the 
crop does not change the principle, for that with farmers is 
a common mode of paying their hands. 

We have examined State v. Bell, 3 Ired. 506, cited by the 
Attorney General, and find nothing in conflict with the 


view here expressed. 
There is error. This will be certified, &e. 


PER CURIAM. Reversed. 


L. W. BATCHELOR, Adm’rv, L. MACON etal, 


When atestatrix devised a traci of land to her son, to him and his heirs forever, 
and added the following: “ Butshould myfson die without lawful issue, then 
and in that case,it is my request (inasmuch as it was his father’s wish) 
that the above given legacy be by him conveyed by will in writing to his 
brother, J. N. F., or to any one or more of my grandchildren,” tt was held that 
he took an absolute estate in fee simple in the land, and that upon his death 
without issue and intestate, it might be sold by his administrator for the 
payment of his debts, 


This was an ACTION in the Superior Court of HALirax, in 
which judgment was rendered for the plaintiff, subject to 
the opinion of the Court upon the following case agreed: 

1. This was an action for the recovery of two notes given 
by the defendants to the plaintiff for the sum of $1,354, 
with interest from the 2d day of February, 1870. 

2. The notes were given for the purchase of a tract of 
land sold by the plaintiff, as administrator of John Faulcon, 
deceased, under proceedings for that purpose, which are ad- 
mitted to be regular. 

3. The defendants alleged that the said John Faulcon had 
no title to the said lands, and objected to paying tne said 
notes for that reason. And in support of this allegation, 
he showed the will of Mrs. R. Fauleon by which the 

30 
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said land was devised to the said John Faulcon. The fol- 
lowing isa copy of so much of said will as is material to 
this case: “Item 4th. I will and bequeath to my beloved 
son, John Faulcon, all my lands lying west and north of 
Smiley’s Branch, except the Winter tract, and that part of 
the Atkin’s tract given to the children of Christopher B. 
Allen, also one-half of my negro slaves that I may die pos- 
sessed of, together with those now in his possession, (except 
those loaned to my granddaughter, Ann R. Allen, in this 
will,) to him and his heirs forever. But should my son, 
John Faulcon, die without lawful issue, then and in that 
case it is my request (in as much asit was his father’s wish) 
that the above given legacy be by him conveyed by will in 
writing to his brother J. N. Faulcon, or to one or more of 
my grandchildren.” 

4, It is admitted that the land devised by the testatrix in 
the foregoing clause of her will to the said John Faulcon 
was the same which was sold by the plaintiff, as the admin- 
istrator of the said John Faulcon, and purchased by the de- 
fendant, and for which the said two notes were given. 

o. It is further admitted that the said John Faulcon died 
intestate and without issue, leaving him surviving, the said 
Isaac N. Faulcon, and a large number of the grandchildren 
and great grandchildren of the said testatrix, all of whom 
are made parties to this action. 

It is therefore agreed between the said parties that if the 
said John Fauleon did not acquire an estate in fee simple 
absolute in the said land under the said will, then the judg- 
ment for the plaintiff shall be set aside, and judgment shall 
be rendered for the defendant. But if the said John Faul- 
con did acquire an estate in fee simple absolute under the 
said will, then judgment shall be rendered in favor of the 
plaintiff for the amount of said notes and interest.” | 

His Honor Watts, J, at the last term of the Superior 
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Court, being of opinion with the plaintiff, ordered the judg- 
ment to stand, and the defendants appealed. 


Badger & Devereux, for the defendants. 
Batchelor, Edwards & Batchelor and Moore & Gatling, for the 
plaintiff. 


Pearson, C. J. We consider it useless to make any refer- 
ence to the many cases cited on the argument, except to 
remark that “every tub must stand on its own bottom.” 

In the construction of wills the object is to find the inten- 
‘tion of the testator. ‘This must be done by a consideration 
.of the words of the will, and by such other evidence as it is 
competent for the Court to hear in aid of its “search for 
truth.” 

Public policy requires that the alienation of land should 
be as free as any other article of property, so that its transfer 
and devolution may be as hittle clogged by “ limitations 
over conditions,” and “ trusts,’ as other subjects of traffic : 
hence we take the position that whenever a donor by deed 
or will, gives an estate to “one and his heirs forever,” direct 
words must be used in order to have the effect of cutting 
the estate down to a life estate, or what is in effect the same 
thing, and that no expression of a request, or hope, or ex- 
pectation can be allowed to have that effect. 

If a donor or testator has formed a fixed purpose to curtail 
the estate of the donee or devisee by a limitation over, a 
condition or trust, it is very easy for him to say: “In the 
event that my son should die without issue living at his 
death, the land is to belong to his brother or to such of my 
grandchildren as he may by his will direct, and on failure 
of such appointment, then to my righ’ heirs. 

In this will there is no clog or qualification of the kind, 
but simply a request that her son would do so and so, which 
he did not comply with. 
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John Faulcon was, in respect to this land, the primary 
object of the testator’s bounty, and the idea that while pro- 
fessing to give him the absolute estate in fee simple, she 
had a covert purpose of subjecting his estate to atrust so 
that he could not sell, or charge with the dower of a wife, 
or make leases to be valid after his death, or have any in- 
ducement to make improvements, or right to obtain credit, 
on the footing of being the owner of the property, is one 
that we cannot entertain; it would be mockery by a mother 
to her son. 

; We declare our opinion to be that John Faulcon had an 
estate in fee simple absolute under the will. 


PreR CURIAM. Judgment accordingly. 


HENRY NUTT v JCBEPH THOMPSON, 


The examination of a witness before a referee, Which was taken in the presence 
of the parties to the suit, and signed by the witness, who has since died, 
may be read as evidence on the trial of the suit, in which such examination 
was taken. 


Civit ACTION for a breach of contract, tried before Buzton, 
J. at the January (Special) Term, 1873, of RoBeson Supe- 
rior Court. 

The suit commencing by writ under the old system, was 
instituted 26th August, 1863. It was subsequently referred, 
and upon the investigation by the referee, one Robert 
McKenzie was examined for the defendant, in the presence 
of the plaintiff’s attorney and the defendant, and his ex- 
amination was signed by himself and witnessed by referee. 
Nothing ever became of the reference, and the deposition 
of McKenzie remained in possession of defendant. 
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On the trial below this deposition of McKenzie, who is 
dead, was offered in evidence by defendant. It was ob- 
jected to, and ruled out by his Honor. There was a verdict 
for the plaintiff. Judgment and appeal by defendant. 

Other facts pertinent to the decision will be found in the 
opinion of the Court. 


W. Z. McKay and Strange, for appellant. 
N. A. McLean, contra. 


Boypen, J. The first and the only question necessary for 
a decision of the case in this Court, is that in relation to 
the deposition of Robert McKenzie, taken by the referee, 
McRae. The case was referred to McRae for decision, and 
the parties, after due notice, appeared before McRae, the 
referee—the defendant in person, and the plaintiff by his 
attorney ; and the case states, that by consent between plain- 
tiff’s counsel, and the defendant, Robert McKenzie was 
sworn and examined for the defendant, and it further ap- 
pears that this witness’ testimony was taken down in wri- 
ting by the referee, and that the plaintiff by his counsel 
cross-examined the witness. This witness’ evidence thus 
taken down in writing by the referee was produced on the 
trial and offered to be read, but the plaintiff objected to its 
being read for the following reasons: 

1st. That it could not be read as a deposition taken in 
the cause, because it had not been taken for that purpose ; 
it had not been authorized by the Court; it had never been 
filed in Court, but was produced now for the first time after 
a lapse of many years, and from the custody of the defen- 
dant; and lastly, the authority under which it had been 
taken had been revoked, and the plaintiff had good reason 
to suppose that everything done by the referee would go for 
nothing, and consequently he had taken no steps to correct 
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the statements of the witness made in his absence by re- 
examination or otherwise. 

2d. It was objected that it could not be read as the 
evidence of a deceased witness, taken on a former trial 
between the same parties; because there had been no former 
trial. That the deposition of McKenzie, was both competent 
and relevant is too plain for argument. In the first place, 
it has the required tests to elicit the truth, as the witness 
was regularly sworn by the referee, who had authority to 
administer the oath, and he was subjected to a cross-exami- 
tion on the part of the plaintiff, and it was taken in this 
idential case between these parties; and the witness is now 
dead. Both the reason of the thing, and the authorities 
cited by defendant’s counsel, fully establish its competency. 

But the plaintiff objects to its being read, on the ground’ 
that Ir was surprised, and had no opportunity to contradict 
the witness, or to show the falsity of the deposition. Is this: 
so? According to the evidence, this witness testified to a 
conversation between the witness and the plaintiff himself, 
and it does not appear that any other person heard this: 
conversation ; and it does appear that the plaintiff was a 
witness himself, and could have contradicted the statements 
of the witness, if false, and could have explained them if 
erroneous in any particular; and if the witness was un- 
worthy of credit, he could have impeached him. He needed 
no time to prepare to impeach the witness, as parties are not 
allowed, as a general rule, to continue causes for a witness: 
to impeach another witness. 

In the case of Jackson on dem. Potter & Calvin, 2 Johnson, 
17, it was held that what a deceased witness had sworn 
before commissioners appointed by an Act of the Legisla- 
ture to settle disputes concerning titles to land in the county 
of Onandaga, was competent testimony in a suit thereafter 
tried between parties claiming title to the same lands, 
although neither of the suitors were parties or had a chance 
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to cross-examine the deceased witness. In this case the 
evidence was oral, and one of the commissioners was per- 
mitted to prove what the deceased witness had sworn. 

This case is full authority to establish the competency of 
the evidence rejected. 

There is error. 


Per CuRIAM. Penire de ive. 


re een ene 


B.L. PERRY et al. vu. MERCHANTS’ BANK OF NEWBERN ¢/ al. 


Where a suit is pending against A,and he, in ccnsidera‘ion that the suit be 
dismissed, &¢., agrees to pay one-half of the claims in cash, and to pay 5) 
per cent. of his assets, or so much as may be necessary, as they may be 
reasonably collected to discharge the balance of the claim, this is as botween 
the parties, a valid equitable assignment, and makes A trustee for his ered- 
itor to the extent of the agreement; and where a second eredi'o: of A aite-- 
wards brings suit and obtains a judgment, and upon the return ofan execu- 
tion nudla bona, procures supplemental proceedings to subject enough of the 
debt ofa debtor of A to satisfy his judgment, such second creditor cnly ac- 
quires a lien on the debt owing to A, subject to the first creditor, and an ac- 
count ought to be taken. Questions which may arise after an azcouit 
reserved, 


PROCEEDINGS SUPPLEMENTAL TO EXECUTION, begun b3fore 
the clerk of the Superior Court of ExnGrecomBeE county, and 
by him transmitted to his Honor, W. A. Moors, Judge of the 
Second Judicial District, for decision. His Honor gave 
judgment against the debtors of the defendant in favor of 
the plaintiffs. 

Defendants appealed. 

The facts are sufficiently stated in the opinion of the 
Court. — 


A. S, Merrimon, for appellants. 
J. L. Bridges, Jr.. and Perry, contra. 
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RopMAN, J. On 3d December, 1869, the defendant being 
indebted to the Carolina National Bank of Columbia, in 
over $19,000, agreed with it to pay immediately one-half of 
the debt, viz: $10,306.63, and to pay the remainder of the 
debt by paying over to the Carolina Bank fifty per cent. of 
the assets of the defendant as the same shall be reasonably 
collected, or so much as may be sufficient therefor. In con- 
sideration of this agreement the Carolina Bank released the 
stockholders of the Merchants’ Bank from personal liability, 
and agreed to dismiss a suit then pending. ‘The cash pay- 
ment was made, but in order to make it the Merchants’ 
Bank borrowed of certain of its stockholders about $2,000. 
which it agreed to repay out of the remainder of the assets. 
Afterwards, to wit: On 29th Apri, 1872, the plaintiff re- 
covered judgment against the defendant for $3,207.03 debt, 
besides costs, upon which an execution issued, which was 
returned “nulla bona.” The plaintiff thereupon, upon affi- 
davit that Gooding and Jerkins were indebted to the Mer- 
chants Bank procured process requiring them to appear and 
answer, &c. The parties then agreed upon a statement of 
facts, in substance, that Gooding and Jerkins were indebted 
to the defendant bank, by note, before and at the date of 
the above mentioned agreement with the Carolina Bank, 
and were still indebted. The above agreement was set up 
as a defense to the supplemental! proceedings of the plaintiff. 
His Honor, the Judge of the Second District, gave judg- 
ment against Gooding and Jerkins in favor of the plaintiff, 
from which they appealed. | 

The agreement between the Merchants’ Bank and the 
Carolina Bank of 3d December, 1869, although no assets 
were specifically described in it, and although the Merchants’ 
Bank remained in possession of the assets, was, as betweéa 
the parties to it, a valid equitable assignment according,to 
its terms, and the Merchants’ Bank became a trustee of the 
Carolina Bank to carry out the agreement. 
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What effect the agreement (not having been registered) 
would have as respects other creditors of the Merchant’s 
Bank, upon such proceedings as have been had in the pres- 
ent case; whether the assignee, notwithstanding the non- 
registration, would have priority over the other creditors, 
we think it unnecessary to inquire at present, and we ex- 
press no opinion on that point. 

Conceding that the Merchants’ Bank became a trustee for 
the Carolina Bank, and for those stockholders of the former, 
who, by the agreement with them, became substituted to 
the rights of the Carolina Bank to the amount of their ad- 
vance, to the extent of one-half the assets as they should be 
collected, and conceding for the present purpose a priority 
to the Carolina Bank over the other creditors of the Mer- 
chants’ Bank to the extent required by the agreement; yet 
it is clear that the assets not assigned, remained subject to 
the claims of the other creditors of the Merchants’ Bank as 
fully as they would have been in the absence of the as- 
slgnment. 

No right to any specific or particular debt was created by 
the agreement. The trust was that the Merchants’ Bank 
should pay over the one-half of cach debt as it might be 
collected, and if it failed to do this, then after all the debts 
were collected, it should pay out of the one-half of the fund. 

The plaintiff by this proceeding has acquired a jlen on 
the debts owing by the present garnishees, subject to the 
claim of the Carolina Bank to one-half of the whole assets, 
including of course the debts of the present garnishees. 

According to the principle that where one of two creditors 
has a lien upon several funds, and the other has a lien upon 
one of them only, the former shall exhaust the funds not 
liable to the latter creditor before resorting to the one lable 
to him; the Carolina Bank must in the first instance look 
‘for payment to such of the assets as the plaintiff has no 
claim to. The stockholders of the Merchants’ Bank who 
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made the advance, as far as the plaintiffs are concerned, 
_ stand on the same footing with the Carolina Bank. 

The assets upon which the plaintiff has no lien, may be 
sufficient to pay off the Carolina Bank. Whether they are, 
or not, can only be ascertained upon an account of : - 

1. What is now owing to the Carolina Bank ? 

2. The assets of the Merchants’ Bank at the date of the 
agreement, and of the amount which has been, or ought to 
have been, and may be collected. 

For the purpose of taking the account the Carolina Bank 
should be made a party to this proceeding. 

If if shall appear that the Merchants’ Bank is not using 
due diligence to collect its assets, it will be competent for 
the plaintiff to move for the appointment of a receiver. 

If, upon taking the account, it shall appear that one-half 
the assets of the Merchants’ Bank at the date of the agree- 
ment are insufficient to pay the Carolina Bank, either party 
may apply for such relief asmay be proper. The questions 
which may then arise are reserved in the mean while. 


Per Curtam. Judgment below reversed, and a judgment 
may be drawn remanding the case to be proceeded in con- 
formably to this opinion. The plaintiff will recover costs 
in this Court. | 


RULES 


OF THE 


Sura eM ss LAs AT, 


ADOPTED AT 


JUNE TERM, 1873. 


The Supreme Court, by virtue of its power to exercise a 
general supervision and control of the inferior Courts. 


makes the following rules: 


I. Every clerk of a Superior Court, and every commis: 
sioner appointed by such Court, who by virture, or color, of 
any order, judgment, or decree, of the Court, in any action 
pending in it, has received or shall receive any money, or 
security for money to be kept or invested for the benefit of 
any party to such action, or of any other person, shall, at 
the term of such Court, held on, or next after the first day 
of January in each year, report to the Judge a statement of 
said fund, setting forth the title and number of the action,. 
and the term of the Court, at which the order or orders, 
under which the officer professes to act, was made; the: 
amount and character of the investment, and-the security 
for the same, and his opinion as to the sufficiency of the: 
security. In every report, after the first, he shall set forth: 
any change made in the amount or character of the invest-- 
ment since the last report, and every payment: made to any” 
person entitled thereto. 
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II. The reports above required, shall be. handed by the 
Clerk of the Superior Court, to the Register of Deeds, and 
acknowledged or proved by said Clerk, and said reports shall 
be registered at the cost of the fund. The originals shall 
be returned after registration to the clerk of the Superior 
Court, and filed among the papers in the cause. 

III. The above rules shall apply to the clerks of the 
Supreme Court, and to any commissioner appointed by it 
to receive and invest funds. His report shall be registered 
in the county from which the appeal was taken in the cause 
in which the order is made. | 

IV. A breach.of the above rules shall be punishable as a 
contempt of the Court to which the report is required to be 


made. 


INDEX. 


ACTIONS, CIVIL. 


1, On an unsealed note: Under the new Constitution, and since the adoption 
of the C. C. P., a civil action may be brought upon a note without seal, 
and an allegation may be made that the note was intended to be under 
seal, but that the real was omitted by accident or mistake, and npon 
sufficient proof the accident or mistake may be corrected and a recovery 
had accordingly. McCown, Adm'r, v. Sims, 159. 


2, Evidence of a seal: In an action involving the correctness ofa mistake in 
omitting to put a seal to a note,the circumstances that the note was 
taken by way of accommodation, for another, to which the seal was at- 
tached, that the words “ witness my hand and seal’’ were in the note, 
and that the parties were a sister and a brother of the half-blood living 
in the same house on terms of the most intimate family relations, are 
all admissible in evidence tending to prove that a seal was intended ta 
be put to the note, but was omitted by accident or mistake, Ibid, 


3%. Sheriff may maintain against bidder: A sheriff selling land under execution 
may maintain an action in his name against the purchaser for the 
amount bid, upon tendering a deed for the land sold. Mcee v, Line- 
berger, 217. 


4, Sheriff’s rights against purchaser, &c.; The relation of creditor and debtor 
exist between the sheriffand such purchaser, by force of contract of sale, 
and the sheriff is left to enforce his rights by the nsual remedy of action, 
unless he elects to rescind the contract of sale and sell the land again. 
Idid. 

Not necessary to make return: Nor is it necessary to enable the sheriff to 
bring such action, that he should first make a return of the sale on the 
execution. Ibid. 


wr 
* 


Former suit, when a bar: A suit in our former Courts of Equity by A, the 
equitable assignee of a bond against B, the assignor, to compel B to 
allow the use of hisnameina suit at law against D, the obligor in the 
bond, which suit was dismissed,is no bar to a suit by A, the partyin 
interest, under the new system against D. Swepson v. Harvey, 387. 


= 


Same: Nor does the fact that after the equity suit was dismissed, D having 
notice of the equitable assignment, paid off the bond to B, affect A’s 
right torecover, Ibid, 


| 


When not maintainable: The administrator of a deceased guardian cannot 
maintain an action on the bond ofaclerk and master for a fund alleged 
tobe due tothe ward, Davis v. Fox, 435. 


Oo 


9, Possession, when necessary: An action for the recovery of the possession of 
personal property, (in the nature of detinue under our old system,) will 
not lie against one who was not in possession of the property at the time 
the action was commenced. Haughton vy. Newberry, 408. 
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10. What can be recovered under the general prayer for relief : Nor can a plain- 


tiffin such action, under a general prayer for “ other relief,.’”’ recover the 
judgment Warranted by the facts proven. For although the names and 
technical forms of actions are abolished by the Constitution, yet in the 
very nature of things, there must be distinctions respect to the remedies 
applicable to different cases. Jbid. 


ACTION, CRIMINAL. 


Petition to Rehear: The Supreme Court has no power to entertain a petition 


to rehear acriminal action. It never passes judgment in such cases, but 
only gives its opinion, and orders it to be certified to the Court below, to 
be carried into effect by that Court. State v. Jones, 16, 


AGENT. 


1, Evidence tenting to prove: If a manufacturing company knowingly per- 


mits ay}erson tosell goods in a store-house with their name over the 
door, thoi gh in a town distant from their place of business, it is a cir- 
cumstance which, taken with others, such as that he sold their manu- 
factured articles, and bought bacon and other country produce for them, 
must be considered as tending to prove the fact that he was acting as 
theiragent. Gilbraith & Co. Vv. Lineberger & Co., 145. 


2. Acts of agents binding, when: When one permits another to hold himself 


out to the public as his agent to selland buy certain kinds of goods for 
him, heis bound by the acts and contracts of such agent within the 
seope of his authority, but that authority does not extend to the borrow- 
ing of money or buying clothes for himself. TJbid. 


3. Of a lunatic: A plaintiff who has indorsed the notes of a self-constituted 


agent of a lunatic, to enable such agent to raise money estensibly for the 
bénefit of the family of such lunatic, which money was used by the 
agent in cultivating the farm of the lunatic, can only recover, in a suit 
against the lunatic upon the notes signed by the agent, so much of his 
debt as he can show was actually expended for the necessary support of 
the lunatic, and such of his family as were Ppepenly chargeable upon 
him. Surles v. Pipkin, 613. 


AGREEMENT. 


1, Judgment to be discharged upon part payment: If upon confessing judg- 


mentin a suit by a bank against one of its debtors, it be agreed and 
entereu upon the docket at the foot of the judgment, thatit may be 
discharged upon the paymentofa certain per cent. of the amount in 
United States currency, or the full amount in the notes of the bank, the 
plaintiff will be bound by theagreement, and an execution issued for the 
full amount in United States currency more than two years afterwards, 
may be set aside, and the bankruptcy of the bank will not alter the 
case, Hardy, Casher, v. Reynolds, 5, 


2. Void: An agreement by a creditor totake from his debtor one-half of 


the amount of his debt then due in discharge of the whole, is without 
consideration and void, and this is so though the debtor is a surety, and 
the debt is due by bord. Bryan v. Foy, 45. 


-3, Rights of sureties: Where, upon the purchase of a chattel personal, the 


purchaser gave his note with sureties for the price, and it was agreed by 
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parol between the parties at the time that the chattel should belong to 

- the sureties until the note was paid: Jt was held, That the effect of the 
agreement was to pass the title tothe chattel from the seller tothe 
sureties, and not from the seller to the purchaser, and then from him to 
his sureties tor their indemnity, for in the latter caseit would have beer 
@ mortgage which would nave been void for want of registration. 
Worthy et al. v. Cole et al., 157. 


4, Between husband and wife, when valid: An agreement by the husband that 
the wife shall receive the price for which land belonging to her, sold in 
personal property, and hold the same to her separate use, to enable her 
to perchase another tract ot land with the same, is valid, such price not 
vesting in the husband, juve maritii,so asto subject the same to the 
claims of his creditors, Jeague v. Downs, 280, 


5. By Solicitor to discharge defendant: An agreement bya Solicitor for the 
State, to discharge a defendant, if he would become a State’s witness 
against a co-defendant, which he did so far as to go before the grand jury 
and be examined, and then left the Court, will not relieve such defendant 
from a forfeited recognizance, A recognizance is a matter of record, and 
can only be discharged by a record, or something of equal so'emnity. 
State v, Moody, 529. 


AMENDMENT, 


1, Judge's right to allow: Pending a motion for final judgment, the Judge 
below has aright to allow an amendment, striking out ademurrer which 
had been adjudged during the same term to be frivolous, and the defen- 
dants to answer, especially when satisfied that the demurrer was inter- 
posed in good faith, and that the defendants had avalid prima facie de- 
fence, Norwood vy. Harris, 204. 


2, Power of Courts te permit: Asa general rule every Court has ample power 
to permit amendments in the process and pleadings of any suit pending 
before it; but the Courts have no such power, when an amendment pro- 
posed to be made will evade or defeat the provisions of a statute, Cog- 
dell, Assignee, v. Zxum, 464, 


ANSWER. 


SE PLEADING, 1, 5. 


APPEAL. 


1. Practice in; undertaking: Upon an appeal froma judgment of the Supe- 
rior to the Supreme Court, the whole ces2 is taken up to the latter Court, 
whether the appellant give an undertaking with sufficlent security (or 
jin lieu thereof make a deposit of money) to secure the amount of the 
judgment, or to secure the costs, only as provided in sections 303 and 304 
of the C. C. P., the right of the appellee to issue execution in case of the 
undertaking being to secure the costs of the appeal only is given, instead 
of the deposit of money to abide the event of the appeal. Bledsoe y. 
Nixon eRal., §1. 


2, Same; new trial: When an appeal is taken from the Superior to the Su- 
preme Court, a proceeling to obtain anew trial on account of newly- 
discovered testimony canrot be instituted in the Superior Court, but 
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must be brought in the Supreme Court, and upon a proper case that 
Court will remand the cause so that the Superior Court may take juris- 
risdiction and proceed to do what may beright. But if the newly-dis- 
covered testimony applies to only a part of the judgment, the Supreme 
Court will retain the cause and order proper issues to be made up upon 
the alleged newly-discovered testimony and sent down for trialin the 
Superior Courts, and will impose such terms upon the applicant for the 
new trial as may be deemed proper. Jbid, 


3. Power of Judge below to set aside judgment: When an appeal is taken from 
the final jndgment of the Superior to the Supreme Court, the whole case 
is taken up to the latter Court, and if the judgment be affirmed, remains 
there, so thatthe Judge of the Superior Court has no power to set aside 
the judgment upon the ground of mistake, &¢., under the 133d section of 
the C.C. P. Isler v. Brown et al., 125, | 


4, Affidavit, when necessary: To enable insolvent defendants, convicted in 
criminal actions to appeal from judgments of the Court below, it must 
appear by affidavit that they are wholly unable to give security for the 
costs, and that they are advised by counsel! that they have reasonable 
cause for the appeal prayed for, and that the application is in good faith. 
State v. Dinine et al., 390. 


5, Not effectual until entered on judgment docket: Until the entry on the judg- 
ment docket by the clerk, no appeal from a judgment rendered in term 
time is effectual, and such entry must be within ten days after the judg- 
ment isrendered, Notice of such appeal may be given in a reasonable 
time afterwards. Bryan v. Hubbs, 423, 


6. Undertaking ; notice: The undertakings necessary to perfect an appeal may 
be given within a reasonable time after notice of the appeal has been 
given. Andafter such appeal has been perfected, it is the duty of the 
clerk to give notice thereof to the sheriff, in order that any execution 
which may have issued may be superseded, Ibid. 


Sus IN FoRMA PAUPERIS; GROWING CROPS, 


ARBITRA:? ION AND AWARD, 


1, Awards, construction of, when set aside: Although arbitrations are favored 
in law as being a ceurt selected by the parties, and a cheap and speedy 
method of settling difficulties; and a'though awards are to be liberally 
construed so as to effect the intention of the arbitrators, without regard 
to technicalities or reflnement, yet it is well settled that where the arbi- 
trators undertake to make the case turn upon matters of law, and mis- 
take the law, their award is void. Leach v. Harris, 582. 


2, Not bound to decide according to law: Ftis equally well settled that arbitra- 
tors are not bound to devide a case “according to law,” being a law unto 
themselves, but may decide according to their notions of SUBICE: and 
without giving any reasons. Jdid. 


8, Judgment on award; A suit is referred to A, whose award is to bea rule of 
Court, and who reports to Fall Term, 1872, a balance due plaintiff; 
neither party filing exceptions to the report, the plaintiff has a right to 
judgment at the term to which the report is made. And upon motion of 

defendant, the cause being continued, at the ensuing term (still no ex- 
ception being filed,) judgment being granted pursuant to award, his 
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Hon: -r committed no error in refusing to set aside the judgment, because 
the defendent filed an affidavit aileging that he had been misled as to 
the scope and intent of the reference by the referee, and that he could 
show certain factsin defense, &c. Reed y. Farmer, 339; Johnson v Farmer, 
312, 


ARREST OF JUDGMENT, 


SEE CRIMINAL PRACTICE, &c., 3, ll. 


ARSON, 


Burning a Mill-house in 1863: The Constitution does not repeals ction 2. ch. 

34, of the Revised Code; itrepeals only so much of it as imposes death 

asa punishment: Hence, onecan benow indicted, convicted and punished 
for burning a mili-house in 1863, State v. King, 419. 


ASSETS. 


SEE ExX’RS AND ADM’RS, 7. 


ASSIGNEE. 


May sue in State Courts: An assignee in bankruptcy may sue or be sued in 
Courts of the State, on claims for or against the estate of the bankrupt, 
our Courts having concurrent juisdiction with the United States Courts 
in the premises. Cogdeli v, Exum, 464. 


SEE ACTION, CIVIL, 6,7; BANKRUPT. 2; DEED, 4; PAYMENT, 2. 


AS-IGNMENT. 


Equitable, effect of: Where a suitis pending against A, and he,in consid- 
eration that the suit be dismissed, &c., agrees to pay one-half of the 
claims in cash, and to pay 50 per cent. of his assets, or so much as may 
be necessary, as they may be reasonably collected to discharge the bal- 
ance of the claim, this is as between the parties, a valid equitable assign- 
ment,and makes A trustee, for his creditor to the extent of the agreement; 
and when a second creditor of A afterwards brings suit and obtainsa 
judgment, and upon the return of an execution nudla bona, procures sup- 
piemental proceedings to subject enough of the debt of a debtor of A to 
satisty his judgment, such second creditor only acquires a lien on the 
debt owing to A, subject to the first creditor, and an account ought to be 
taken, Questions which may arise after an account, reserved, Perry y. 
Merchant's Bank of Newbern, 591. 


ATTACHMENT. 


Affidavit, when defective: An affidavit for a warrant of attachment, under 
the ©. C. P., sec. 201 (Battle’s Revisal chap. 67, sec. 201) which states that 
‘the defendant is absent so that the ordinary process of law cannot be 
served upon him,’ without an averment that the absence ‘‘ was with in- 
tent to defraud his creditors and to avoid the service of a summons,” is 
fatally defective. Love & Co. v. Yourg ef al., 65. 
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ATTORNEYS. 


1, Compromise, powerto: Anattorney cannot compromise his client’s case 
without special authority to d» so, nor can he without such authority, 
receive in payment of a debt due his client anything except the legal 
currency of the country, or bills which pass as money at their par value 
by the common consent of the community. A subsequent ratification of 
the acts of the attorney is equivalent to a special authority previously 
granted to do those acts, but it must be the ratification ofthe client him 
Selfand not of his agent. Moye v. Cogdell, 93. 


2. Fraudulent conduct, how cognizable: The alleged fraudulent conduct of a 
defendant and an attorney employed by the plaintiff, cannot be inquireg 
into upon a writ of false judgment. Caldwell v. Beatty, 365. 


SEE PRACTICE,3; GUARDIAN AND WARD, 3. 


BANKS AND BANK BILLS. 


SEE AGREEMENT, 1; TAXES, 2, 5, 7. 


BANKRUPT. 


1, Assignee may sue in State Courts: An assignee in bankruptcy may sue or 
he sued in the‘ ourts of the State, on claims fo~ or against the estate of 
the bankrupt, our Courts having concurrent jurisdiction with the U.S. 
(-urts in the premises. Cogdell, Assignee v. Hxum, 464. 


2, Stat. Limitation: A, bankrupt, brings a suit in his own name against B, 
on the 19th day of September, 1870; on the 11th o! March, 1872, A’sassignee 
in bankruptcy C, who was appointed the 25th of February, 1869, is made 
party plaintiff in the suit commenced hy A: Held, Ti at the right of 
action against B accrved to. the assignee, at the time of his appoint- 
ment, and that he was hared by the limitation contained in seetion — 


of the bankrupt act. Jbid. 


BASTARDY. 


Impotency, a defence: On the trial of issue of bastardy, the impotency of the 
putative father,if true and proven, would bea complete and satisfactory 
defence; it i~ therefore error in the Judge below to reject any competent 
evidence, introduced for the purposeof proving that the putative father 
was impotent at the time the childis alleged to have been begotten. 


State & Mary Hargett v. Broadway, 411. 


BILL OF EXCEPTIONS. 


SEE CRIMINAL P ACTICE, &C., 2. 


BONDS, OFFICIAL. 

l. Securities not responsible, when: The condition of a bond given by the 
Treasurer ofa Railroad Company that he ‘‘shall faithfully discharge the 
duties of the office, and well and correctly behave therein,’ does not 
bind him to keep the money of the Company safely againstall hazards, 
It only binds him toan honest, diligent and competently skillful effort 
to keep the money. Hence, where the Terasurer deposited the money of 
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the Company to his credit as such ina banking house, which was at the 
time in good standing and credit, and wasconsidered by the community 
a safe pace of deposit formoney: It was held, That he and his sureties 
were not responsible for its loss by the sudden and unexpected failure of 
the banking-house. Atlantic d N.C. Railroad Co, v. Cowles et al, 9, 


2. By-Laws, obligation of sureties: Though the officer of a Railroad Company 
is bound to know the by-Jaws of the corporation, it does not follow that 
the sureties to his bond are presumed to know them unless there bea 
reference to them in the bond. The obligation of thesurcties is confined 
to the words of their bond, and cannot be extended beyond them. Jbid. 


3. Guardian bond ; construction: An instrument intended as a guardian bond 
in which the names of the wards are reciled in the wrong place, and in 
another part of said bond the names are inserted. A, Band others, wards, 
by ajust and liberal construction is sufficient as a guardian bond under 
the statute. State exrel. Sprinkle vy, Martin, 175, 


SEB GUARDIAN AND WARD, 5. 


BOND, ADMINISTRATOR'S, 


SEE PLEADING, 3, 4. 


BOND TO MAKE TITLE. 
SEE DEED, 4. 


BY-LAWS. 


SEE BONDS, OFFICIAL, 2, 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


SEE JUDGMENT, 4. 


CLERK AND MASTER, 


SEE GUARDIAN AND WARD, 6, 7. 


CLERK OF SUPERIOR COURT. 


1, Investment af money: When money is invested by a clerk or other officer 
under the orders of a Court, the clerk or other officer cannot change the 
investment without the sanction of the Court or the parties, and if 
he does so he will be responsible for any loss that may accrue, for he 
will be held to a much stricter accountability than a guardian or trustee 
would be under similar circumstances, because the clerk or other officer 
might get the consent of the parties or the advice and direction of the 
Court, while the guardian or trustee would be compelled generally to act 
upen his own judgment. Rountree v. Barnett et al., 76. 


2. Same: While generally a clerk or other officer cannot change an invest- 
ment which he has made under the order of a Court, yet ifa sudden and 
unexpected loss is threatened; he may do so, butin such cases he must 
show a necessity for such prompt action, and that he acted in good faith 
and with ordinary prudence; and he mustas soonas he can report his 
action tothe Court. Jbid, 
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3. Authority to receive money: Whenever it is sought to establish an author- 
ity in a clerk, to bind a plaintilf by the receipt of depreciated currency 
in payment of a judgment, it must be shown either that the receipt was 
expressly authorized by the plaintiff, or that the plaintiff has done acts 
from which such an authority may fairly be implied. Purvis v. Jackson, 
174. 


4, Agency of clerk in receiving money: Acts from which such anagency in the 
clerk beyond what the law (Rey. Code, chap. 31, sec, 127,) gives him, may 
be implied, must be such as under the circumstances were reasonably 
calculated to induce the debtor to believethat the clerk was the creditor’s 
agent for the purpose; as for instance, that the creditor had procured an 
order to collett the money ; or hid issued an execution without instruct- 
ing the sheriff what kind of money he was to receive in payment, &c. 
And if, from such acts the debtor has reasonably led to believe that the 
clerk was authorized to receive payment of a judgment in Confederate 
money, and acting on that belief, pays the judgment in such money, it 
is immaterial whether the clerk was really the agent or not; the cred- 
itor being estopped from denying the agency, and the debtor protected 
in hisjudgment. Jbid. 


See CORONER; UNDERTAKING, 


CODE OF CIVIL PROCEDURE. 


(Cited and commented upon:) Sec. 738, Witkousky & Rintels v. Wasson, 38, 
Secs. 95, 57, 100, 104, 245: Flack v. Dawson, 42. 
Sec. 201; Love & Co. v. Young, 64, 

Secs. 303, 304: Bledsoe v. Nizon, 81. 

Sec, 183; Zsler v. Brown, 225. 

Sec. 254; Hoppock, Glenn & Co. v. Shober, 158. 
Secs. 95, 217; Green v. Green, 294. 

Sec. 126; N.C. Land Co, v. Beatty, 329. 

Sec. 348; Gilmer v. McNairy, 335. 

Sec. 67; Jones v. Comm’rs of Bladen, 412. 
Secs. 80, 189, 300 ef seg., Bryan v. Hubbs, 423. 
Secs, 128, 129, 182; Haughton v. Newberry, 456, 
Sec. 63, 126; Wooten v. Maulisby, 162. | 

Secs, 5, 86, 176 et seg., Holmes v. Godwin, 467. 


COMPROMISE. 
SzEn ATTORNEY, l. 


CONSIDERATION, | 


Sze AGKEEMENT, 2. 


CONSTITUTION. 


(Cited and commented upon:) Art. IT, sec. 5; Comm’rs of Granville ¥. Ballard, 18. 
Art, IV, sec, 30; Witkousky & Rintels v. Wasson, 38. 
Art, IV, sec, 11; Sinelair, Owens & Brown v. The State, 47. 
Art. X, sec. 1, ef seg., Hager v. Nixon, 108. 
Art. IV, Sees, 15, 38, Fell & Bro. v. Parter, 140. 
Art, VIII, sec. 2; Barrington v. Neuse River Ferry Co., 165. 
Art. XI, sees. 1, 2; State v. King, 419. 
Art, IV, sec. 4; State v, Davis, 395. 
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CONSTRUCTION. 


SrE BONDS, OFFICIAL, 3. 


CONTEMPT. 


Not obeying an order of the Court: If, in the case of proceedings supplemental 
to execution, an order be made appointing a receiver and directing a 
eertain person to deliver a bond allege: to belong to the execution 
debtor to the receiver, he is prima facie guilty of a contempt of Court if 
he hand the bond to an attorney for collection instead of delivering it to 
the receiyer, though he may be discharged upon swearing that he only 
intended fora certai purpose to get a judgmentand not to collect the 
money, and that thereby he had not intended any contempt of the Court, 
but his d'scharge should be granted on his paying the costs. Bond v. 
Bond, 97. 


CONTRACT. 


1, Warranty: If a person agree to purchase articles to be delivered by a cer- 
tain time, and which are promised to be of a certain good quality, and 
after payment for the same, and after it is too late to return them with- 
out prejudice to himself, he finds out that they are of inferior quality, 
he may sustain an action to recover damages on account of the inferior 
quality of the articles, although he has taken and usedthem. Coz etai., 
Trustees Vv. Long, 7. 


2. Evidence of: The rule that when a contract has been reduced to writing, 
no evidence of its contents is admissible except the writing itself, is con- 
fined to contracts, and does not extend to receipts on the paymert of 
money, unless they contain something more,so as to amount to con- 
tracts. Miller v. Derr, 187. 


3. Vague and indefinite, when: A contractto convey ‘a certain piece of land 
in the county aforesaid adjoining the lands of’? A and B “and others, 
being a part of the Alexander tract, supposed to contain 30 or 35 acres,” 
is so vague and indefinite that a Conrt cannot enforce it specifically. 
Grier v. Rhyne, 346, 


Sue SALES, l. 


CORONER. 


Clerks may appoint: Under the Constitution, art, 4, sec. 30,where there is no 
coroner in the county, the Clerk of the Superior Court may appoint one 
to execute process against the sheriff, where he is interested in, or a 
party to the suit; or in such case, under the C, C, P., sec, 73, may issue to 
the sheriff of an adjoining county. Witkousky & Rintels v. Wasson, 38. 


COSTS, 


When defendant, Adm’r, entitled to: A defendant who is an administrator, is 
entitled to costs in an action wherein the plea of ‘fully administered ” 
has deen found for him, and a judgment quando rendered. See 67N,C, 
Rep. 88. Lewis v. Johnston, 392, 


SEE CONTEMPT; IN FORMA PAUPERIS. 
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COUTERCLAIM. 


When not bound to assert: A defendant is not bound to assert aset off or 
counterclaim in an action brought against him whenever he may do so; 
nor does the plaintiff’s recovery bar a subsequent action for sueh coun- 
terclaim, which the defendant might have, but did not pleadin the 
original action. Woody v. Jordan et at, 189. 


COUNTIES, 


1, Changes of dividing line: The Act of 1872-'73, chap. 143, which changes the 
dividing line between the counties of Granville and Franklin, and 
thereby adds a portion of the territory of the former to the latter county, 
is constitutional, not being necessarily in conflict with the provision of 
the 5th section of the 2d article of the Constitution relating to the Sena- 
torial Districts, nor with the provision of the 6th section of the same 
article, which relates to the apportionment of members in the House of 
Representatives. Commissioners of Granville County v. Ballard, 18. 


2. Same ; not uneonstitutional: The Act of 1872-73, chap. 148, changing the 
dividing lines between the counties of Granville and Franklin, and 
thereby adding a portion of the territory of the former to the latter 
county, is not unconstitutional, and the carrying out of its provisions 
cannot be enjoined at the instance of a creditor on behalf of himself and 
the other creditors of the former county. Moore et al. v. Ballard, 21. 


COURTS. 


1. Jurisdiction: Where two or more Courts have equal and concurrent 
jurisdiction of a case, that Court in which suit is first brought acquires 
jurisdiction of it, which exeludes the jurisdiction of the other Courts, 
Childs v. Martin et al., 126. 


2. Fraud, &c.: The persons who allege that the judgment had been ontained 
in the first action by a fraudulent combination and contrivance, instead 
of bringing a second action, in another Court, ought tohave made them- 
selves parties to the firstuction and to have asked as ‘amotion in the 
cause’ to have the judgment reheard, and in the meantime for a super- 
sedias, &c. Ibid, 

3. Power to amend: Asa generalrule, every Court has ainple power to per- 
mit amendments in the process and pleadings ofany suit pending before 
it; but the Courts have no such power when the amendment propowed to 
be made will evade or defeat the provisionsofa statute. Cogdell Vv. Exum, 
464. 


SEE PRACTICE, 4; AMENDMENT, 1. 


COURTS OF EQUITY. 


Sealsin: A Courtof Equity never regards aseal, and since law and equity 
is now administered in the same Court, a seal has lost much of its ancient 
dignity. Bryan v. Foy, 15. 


SEE ACTIONS, CIVIN, 6, 7. 
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COURTS OF PROBATE. 


l. Jurisdiction: No Court exeept that of the Probate Judge, or some Court 
acting on appeal from him, has jurisdiction to issue execution against 
the assets ofa decedent. Vaugh, Adm'r, &e., v. Stephenson, Adm’r., 212. 


2, Actions against administrators: An action may be broughtin any Court 
having jurisdiction against an administrator, and judgment obtained, 
but no issue of fully administered can be tried, anda judgment for the 
plaintiff merely ascertains the debt. bid, . 


COURT, SUPREME. 

l. Claims against the State: That provision in the Constitution of the State, 
art. 4, sec. 11, which ordains that “the Supreme Court shall have original 
jurisdiction to hear claims against the State, but its decisions shall be 
merely recommendatory,” &c., ought not to be invoked in matters of 
small value, particularly when there is no doubt about the law, The 
claimant should apply at once to the Legislature for relief. Sinclair, 
Owens & Broun v. State N.C. 47. 


2. Practicein: As ageneral rule the Supreme Court will not decide a case 
where nothing but the question of costs is involved; but if some impor- 
tant substantial right be involved, and exception will be made and an 
opinion given. Martin v. Sloan et al. 128, 


3. Relief to be sought in the Superior Court: The relief sought in the complaint 
of aplaintiff must be sought in the Court below, and must not be sprung 
in the Appellate Court for the first time. Kennedy v. Johnson, 249. 


4, Certainty in judicial proceedings: That there may be some certainty in 
judicial proceedings, the Supreme Court will not for a moment entertain 
the consideration of a judgment in favor of a plaintiff given upon a state 
of facts not alleged in the complaint, and inconsistent therewith. Shel- 
ton V. Davis, 234. 

5. No jurisdiction to rehear a criminal action ; The Supreme Court has no power 
to entertain a petition to rehear acriminal action. It never passes judg- 
ment in such cases, but only gives its opinion, and orders it tobe certi- 
fied to the Court below, to be caryied into effect by that Court, State v. 
Jones, 18. 


See PETITION TO SELL LAND, l. 


COVENANT. 
See BEED, 1. 


CRIMINAL PRACTICE AND PROCEDURE, 


1, Petition to rehear: TheSupreme Courtha no power toe’ tertain a petition 
to rehear a criminal action. Itnever passes judgmeiut insuch cases, but 
only gives its opinion and o ders it to be certified to the Court below to 
be ca-ried int: effect by that: ourt. State v. Jones, 16. 


2. Bill of exceptions: A point which the bill of - xceptions or case stated shows 
was not taken in the Court below cannot be taken in this Court, JZbid, 


3. Arrest of judgment: It is no ground for the arrest of judgment that the 
indictment charged the offence to have been committed in the said 
‘county,’ as it had caption, ‘‘Cumberlandcounty,” and the defendant 


was stated to beo that county. lLisan informality which is saved by 
the Rev, Code, chap, 33, sec. 14. State v. Hvans, 40. 


4. Remarks of Solicitor: Where, on a trial of a white man forthe murder of 


pwit 


a negro, the Solicitor for the State in the closing argument stated to the 
jury thath* hau been informed thut there wasa general feeling and 
purpose among the white citizens of the county, which had been pretty 
generally expresS:d during the trial, that no white man was to be 
convicted for killluga uegro until a certrvin nezro sho.ald be convicted 
for killing a white man in the cvunty, and that he referred to the ramor 
hot tocreate a prejudice in the minds of the jury against the prisoner, 
but to remove all prejudice tram their minds opposed toa fair, manly 
and independent verdict according to their oaths, and tothe law and 
testimony in the cas: It was held, That the prisoner had no ground for 
compiaint against the remarus oi the Solicitor as being improper tor the 
occasion. State v. Baker, 147. 


. Right to instruction A prisoner has no right to an instruction from the 


court that if the jury do not believe the estimony of two named wit- 
nesses he is entitled toan acquittal, when the case stated st-ows that 
there were other witnesses who gave material testimony tending to 
prove his guilt. Ibid. . 


6, Judges Charge: The charge, given at the request of ‘he prisoner’s counsel 


on the trial below, “that the case of the State v. Ingeid, relied upon the 
defence, was law in North Carolina, but it was on the extreme verge of the 
law,’’ is no ground for a new trial. State v. Harrison, 264. 


7. Cooling time, a question of law: The question of “ coo!ing time,” is a ques- 


tion of law to be decided by the Court, and not a question for the jury. 
State v, Moore, 267. 


& Same: If such a question be left to the jury, and they decided itas the 


Court should have deciued it, this error is no cause for a new trial. Jbid. 


9: Same, how long: Theseparation of two persons engaged in fist-fight,which 


10. 


11, 


12. 


eventually terminates in a homocide, to justify a verdict of murder, 
must be for a time sutficient for the passions excited by the fight to have 
subsided, and reason to have resumed itssway. Hence, Where one wit- 
ness testified that the prisoner was ‘‘ absent no time,”’ and another, that 
after the first fight he started to go home, and looking back the parties 
were again fighting: Heid, Tnere was not such sufficient cooling time as 
to justify a verdict of murder, Ibid, 


Objection, not available: After declaring himself ready for trial, aprisoner 
cannot object for want of time in which to produce a paper alleged to be 
in his possession, having had two days notice to produceit. State v. Ben. 
Davis, 313. : 


Arrest of judgment: JItis no ground for arresting a judgment because the 
jury did not find on which count in an indictment for arson, the defen- 
dant was guilty; the first count being the only one charging the defen- 
dant, the second charging others as aiders and abetters, State v. Jones, 
364, 


Variance: The mis-descrption (ifany) in describing the Court in which 
the false oath is alleged to have been tat en as ‘“‘ before Joseph Z. Pratt, a 
Justice of the Peace in, and for said county,’’ instead of, as “a Court of a 
Jastice of the Peace for township A, of Chowan county," is not a sub- 
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stantial variance from the true description, and is cured by Act of 1811, 
Rev. Code, sec. 14, chap. 35. It would also be cured by sections 15 and Lé, 
of chapter 35 of Rev. Code, State v. Harvey Davis, 495. 


13. Agreement with solicitor: An agreement by a Solicitor for the State, to 
discharge a defendant, if he would become aState’s witness againsta 
co-defendant, which he did so far as to go before the grand jury and be 
examined, and then left the Court, will not relievesuch defendant from 
a forfeited recognizauee, A recognizance isa matter of record, and can 
only be discharged by a record, or something of equal solemnity. State 
Vv, Moody, 529. 


14, Nol. pros,, who to enter: The discharge of a defendant, or the entering a 
nol, pros. is within the control of Court, though in practice, usually left 
to the discretion of the Solictor. Jbid. 


D HED. 


l. Covenant; Limitation in: Where three persons upon receiving a deed 
from their father J,.T., made with him the following covenant: “That J. 
T.and his family shall have their home upon the ijiand, he has this day 

as executor of J, C., conveyed to them, and that he and his family shal! 
have the use pf all the personal property this day conveyed so far as is 
necessary for their use and convenience, and further, that they shall 
have a support out of what shall be made upon said land during the ‘ife 
of J, T.: fé was held, That the Jimitation in thelast.sentence, “during the 
lite of J. T.”’ applied tu all the clauses in the deed, and that after the 
death of J. T., his said sous were entitled to the possession and enjoy- 
ment of all the property conveyed by thedeed. Yerreil et al. v. Terrell, 56. 


2. Title of remainderman: Whenadefendant admits that the plaintiffs are 
the owners of the remainder in fee of the land sued for, but contends 
that he is tenant for life of the said land undera certain deed executed 
by the plaintiff, he cannot controvert the title of the plaintiffs to the 
land, but is confined to his claim under t' at covenant, and the validity 
of his clai.n to a life estate will depend upon a proper construction of it, 
Ibid, 


3. Where the word heirs is leftout: Where the premises in a deed of bargain 
and sale omitted the word heirs in the limitation of the estate to the 
bargainee, but the habendum and wa:iranty clauses were a; fullows: To 
have and to hold free and ciear from all just claims, J, thesaid J. B., 
doth warrant and defend the right and title of the suid tract of land, to 
have and to hold !reeand clear from me and my heirs, and the claims 
of any Other persons, unto him the said G. P., his heirs and assigns: It 
was held, That the clauses were nota rere warranty tothe bargaineeand 
heirs, bat were in effect, in addition to the warranty,a habendum to him 
and his heirs, thus conveying to him an estate in fee simple. Phillips v. 
Davis et al, 117. 


4, Bond lo make title: Where, upon the sale of land, a bond to make title 
upon the payment of the purchase money was givento the purchaser, 
and afterwards upon the assignment of bis interest, the money was paid 
by the assignee: Jt was heid, That he, before a deed was executed to him 
had such an unmixed trust as was liable to be sold under execution. 
Battle’s Revisal, chap. 44, sec. 5. J bid. 
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DEMURRER, 


SEE PLEADING, 2,4. AMENDMENT, l. 


DETINUE. 


SEE ACTION, 9, 


DISSENTING OPINION. 


RopMAN, J., IN Jones v. Com’rs of Bladen, 415. 


DISTURBING A CONGREGATION, 


Singing not indictable: Thedisturbance of a religious congregation by sing- 
ing, when the singer does not intend soto disturbit, but is conscientiously 
taking part in the religious services, may bea proper subject for the dis- 
cipline of his church, butisnotindictable. State v. Linkhavw, 214. 


DIVORCE AND ALIMONY. 


l. Husband acompetent witness: Inasuit for divorce, a vinculo matrimonii, the 
plaintiff, the husband, isa competent witnessto prove the impotence of 
the wife. Barringer v. Barringer, 179. 


2. Suit, before whom brought: Priorto the Ist July, 1872, suits for divorce were 
properly instituted before the Superior Courtclerk, but since that date, by 
virtue of the act of 187]1-’72, chap, 193, the Superior Court in term time 
alone has jurisdiction. Jbid. 


3 What bars petition: Yaa petition for diverce, and for alimony pendente lite, 
it is error in the Court below to decide, at the return term upon matter 
alleged as a barto the petitioner’s right toa decree. And upon the peti- 
tioner’s making outa prima facie case, she is entitled under the Act of 
Assembly to alimony pendente lite. Sparks v. Sparks, 319. 


4. Record of former suit, its effect: Defendant in answer toa petition for di- 
voree, relies upon a record of a former suit between the petitioner and 
himself, his answer in which suit alleged adultery onthe part of the peti- 
tioner, andin which thejury found that the petitioner had been guilty of 
adultery with J.M.,or with some one else:” Held, That such allegation 
was s0 indefinite and so vague asto be voidand of nolegal effect. Ibid. 


DOWER. 


See Wrpow, 1, et seg. 


ELECTION. 


1. Validity of: The disqualification of the persons who hold an election for 
State and county officers will not affect the validity of the election. 
Such persons are de facto officers, whoseacts are valid as to third persons, 
and cannot be collaterally impeached. Wilson y. Peterson, 118. 


2, What material to the validity of: In the absence of fraud it is not material 
to the validity of anelection that the persons appointed judges to hold it 
electioneered, or were absent from their posts at different times during 
the day. bid. 
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8. Voting on separate tickets, unlawful : Under the Act of [871-’72, chap. 185, 
sec, 16, (Battle’s Revisal, chap. 52, sec 18,) itis unlawful for a voter to vote 
for different county officers on separate tickets; but he is not bound to 
vote for moreof the candidates for the different officers than he chooses, 
and ifa ticket be found in the ballot box containinga vote foronly one of 
the proposed officers, it must be counted for him, unless it can be shown 
that the person who voted it voted also for other candidates on another 
ticket, in which latter case his tickets must allbe thrown out. Ibid. 


4, Where iwo persons of same name are voted for: If there be two candidates for 
different offices having the same name, and a ticket be found in the bal- 
lot box having that name and noother on it, itmay be proved by intrinsic 
evidence for which of thecandidatesit wasgiven, bid. 


EMANCIPATION, 


SEE WILLS, 2, 


EVIDENCE, 


1. Receipt: If a plaintiff offer in evidence a receipt which he had given to 
the defendant, and which he had obtained trom the defendant upon a 
notice to him to produce it ov the trial, he is not hereby precluded from 
showing that the receipt had the words “in full’’ in it when it was given, 
but that they ha’ been since obliterated. filler v. Derr, 187. 


2. Friendly feelings, &c.: K&vidence of the friendly feeling existing between 
two ot the joint obligors of a: ond, offered for the purpose of proving 
that one of them, who denied the fact, sigued the same, is inadmissible. 
Heileg v. Dumas, et at., 206. 


8. Proof without allegation: Proof without allegation is as ineffective as 
allegation without proof: Hence, The Court cannot take notice of any 
proof unless there be a corresponding allegation,. Melee v. Lineberger, 
217. 

1 


4, Conversation with deceased testator: Ina suit on a bond, alleged to be due. 
the plaintiff’s testator, who died in 1863, which bond was given in 1853, 
and was executed at the request of the testator, in renewal of an older 
bond of date some ten years previous, both of which bonds, it was 
claimed by defendant, were given as vouchersor receipts for money due 
her from the estate of her husband, of which the plaintiff’s testator was 
executor: Jt was held, that although the defendant could not testify 
directly as to any conversation or understanding she had with the 
plaintiff’s testator at the time of the execution of the first bond, con- 
cerning its use, it was competent for her to relate that conversation in 
her evidence as to what was said and what took place between herself 
and the agent of sai. testator at the time of the execution of the o' her, 
or second bond—the one in suit. Gilmerv. McNairy 885. 


5. Same: Direct evidence of a conversation and understanding with the 
plaintiff’s testator is, under section 343, Code of Civil Procedure, incom- 
petent; a rehearsal of that conversation, however,in a conversation 
with an agent of such testator is competent, as a part of the res geste. 
Ibid. 


6. Record, when evidence: The record of a suit between A and B,in whicha 
certain assignment was adjudged valid, is no evidence of the validity of 
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such assignment in asuit between A and D, D being no party to the for- 
mer suit, Swepson v. Harvey, 387, 
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. Kxceptions to: A party objecting to the introduction of evidence must 
state with certainty the pointsexcepted to; and if the ground stated for 
such objection be untenable, it is error toreject the evidence, though 
inadmissible if properly objected to. Bridgers v. Bridgers, 441. 


8. Confession: On the trial of the mothe: for the murder of her infant child 
itiserrorin the Court below to permit a witness to relate a statement 
made by the mother of the prisoner and in her presesce, that the 
prisoner “hada childtiuis way before,and putit away,” to which the 
prisoner mad» no reply, and the reception of such evidence entitles the 

- prisoner to 2 new trial 


9. Evidence of a distinct, substantive offence cannot be admitted iu support 
of another offence. State v. Shuford, 486. 


10. In a trial of bastardy: The impotency of the putative father, if true and 
proven, would be #e complete defence: itis therefore error in the Judge 
below to rejecta»y cotupetent evidence, introduced for the purpose of 
proving that the putative father was itnpotent atthe time the child is 
alleged to have been begotten. State & Mary Hargett vy. Broadway, 144, 


ll. Examination before referee admissible: The examination ofa witness before 
areferee, Which was taken in the presence of the parties to the suit, and 
signed by the witness who has since then died, may be read as evidence 
onthe trial ofthe sult,in which such examination wastaken., Nutl v. 
Thompson. 


SEE AGENCY, 1,2; AcTION, CIVIL, 1, 2; BASTARDY, DIVORCE AND ALIMONY 
1; PARTNERSHIP, ], - 


EXECUTION, 


1, Teste of : The Actof Assembly, 1870-71, chapter 42, by which executions is- 
sued on judgmentsin civil actions, are required to betested asof the term 
next beforethe day on which they are issued, is merely directory, and its 
omission does not vitiate the process. Bryan v. Hubbs, 428. 


2. What may be sold under: Where, upon the sale of land, a bond to make 
title upon the payment ofthe purchase money was given to the purchaser 
and afterwards upon the assignment of hisinterest, the money was paid 
by the assignee: Jt was held, That he, before a deed was executed to him, 
had such an unmixed trust as was liable to be sold under execution. 
Phillips vy Davis, 117. 


EXECUTORS AND ADMINISTRATORS, 


1. Venue; Action against: Under the Act of 1868-’69, chap. 258, an adminis- 
trator or executor must be sued as suchin the county in which he took 
outietters of administration orletters testamentory, provided he or any 
oneof his sureties lives in that county, whether heis sued upon his bond, 
or simply asadministrator orexecutor. Stanley v. Mason, 1. 


2. Sct. fa. us, the heirs tosell land: Where, under the former practice, it was 
necessary tose}l thelandof anintestateto pay his debts, after the plea of 
fully administered had been found in favor of the administrator, the re- 
cord showed an order for a sei. fa. tobe issued to the “heirs” of the intes- 
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tate witbout naming them, but showed that they were named in the order 
appointing a guardian ad litem, and then, though the fact thata set. fa. had 
issued was not stated,it appeared that there was an entry of judgment 
according tosct. fa..and thereupon the land was condemned and ordered 
tobe sold; Jt was held, That these proceedings were sufficient to uphold 
the saleof the land made under them, Phillips v. Davis etal., 117. 


3. Adm'r debonisnon: An action commenced before the adoption of the C. C. 
P., inthename of an administrator de bonis non on a bond given to the 
first administrator as such may be sustained, although such administra- 
tor de bonis non has paid it over to one of the next of kin of the intestate 
in a settlement of the estate with him, and has taken his receipt there- 
for, Setzer & Rhodes, Adm’rs v, Lewis, Adm’r ef al,, 138, 


4. Sutton Admr’s bond, when to be brought > Where an administrator wastes 
the personal assets,and does notapply them tothe payment of the debts 
of his intestate, and then is removed for misconduct and another person 
isappointed administrator de bonis non, the latter must sue on the bond of 
the formeradministrator, ifthe sureties thereon are solvent, before he can 
apply by petition for the sale of the land of the intestate. Lathamvy, Belt, 
135. 

5, Cannot sue in certain cases: Theadministrator of a deceased guardian can- 
not maintain anaction onthebond of a clerk and master for a fund al- 
leged tobe due the ward. Davis v. Fox, 435, 


6. Costs, when entitled tao; An administrator, defendant,is entitled to costs in 
an action wherein the plea of “fully administered’’ has been found for 
him, anda judgment quando rendered, Lewis v. Johnson, 392, 


7. Execution against assets, what Court totssue> No Court except that of the Pro- 
bate Judge, or some Courtacting on appeal from him, has jurisdiction to 
issue execution againstthe assets ofadecedent. Vaughn v.Stephenson 212. 


Action against: An action may be brought in any Courthaving jurisdic- 
tion against an administrator, and judgment obtained; but no issue of 
“fullySadministered’’ can be tried,and a judgment for the plaintiff 
merely ascertains thedebt, JZbdid, 


8 


9, Pleading: When one is sued individually, upon a judgment obtained 
against him years since as administrator, and wishes totakeadvantage of 
such variance, he should plead nui tiel record. By pleading to the merits 
he waves the objection. Purvis v. Jackson, 474, 


Bee PLEADING, 3,5; COURTS OF PROBATE,1,2; ACTION,8; VENUE; PETITION 
TO SELL LAND, 2. 


EXECUTORS DE SON TORT. 


l. Evidence to charge one: Evidence to charge one as executor de son tort, need 
not be sufficient to warrant a conviction of felony, Jsrael y. Hing, 373. 


2. Year's provision to be deducted: In seeking to charge a widow as executriz 
de son tort, the value of her year’s provision should be deducted from the 
assets found to be on hand. Jbid. 


3. Who to be made parties: The personal representative of a deceased admin- 
istrator is a necessary party to a suit against his widow, seeking to 
charge her as executriz de son tort. Ibid, 
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FEE SIMPLE. 


SEE DEED, 3. 


FENCES. 


1. Who responsible for: Under the statute requiring “every planterto make 
a sufficient fence about his cleared ground under cultivation,” &c.,, it is 
not the intention of the Legis!ature to visit with pains and penalties 
mere hirelings and laborers on farms who work by direction of their 
employers, and have no discretion to originate plans of their own or to 
change those cf their employers. State v. Taylor, 548. 


2. Same: Nor does the act include a simple employee, with no more di-cre- 
tion as tothe management of the farm than is usually vested in those 
persons whom planters designate as “foremen,”’ whose office is fo keep 
things moving in the direction indicated by the employer; and the fact 
that such employee receives his wages out of the crop does not change 
the principle, for that with farmersis acommon moneof paying their 
hands. Ibid. 


FERRIES. 


-l, Authority of county courts to grant: Under the Act of 1815, the county courts 
had no authority to make an irrevocably grant of an exclusive ferry. 
Barrington v. Neuse River Ferry Company, 165, 


ro 


Used of forty years: Andthe General Assembly, by its Actof 1872, granting 
toacompany the privilege of establishing a ferry, within two miles of 
another which had been used for over 40 years, did not divest any vested 
right belonging to the owner of such old ferry. Jbid, 


8, Constitutional restrictions; Article 8, section 2, of the Constitution, giving 
to the commissioners of counties a geneneral supervision and control 
over schools, roads, bridges, &c., does not deprive the Legislature of the 
power of special legislation over these subjects. Jbid. 


. Power of the Legislature: The Legislature, under its right of eminent do- 
main, has the powerto grant the franchise of a ferry to any one, and to 
authorize the condemnation of the land ofa riparian owneras a landing 
place, Ibid, 


rhe 


FORGERY. 


1, Destruction of forged paper, its equivalent: In an indictment for forgery, if 
itappears that the instrument is kept out of the possession and knowl- 
ledge of the jury by the action of the prisoner himself, the act is equiv- 
aent to the destruction of the instrument. And such destruction is 
sufficiently alleged, underthe circumstances, when itis charged in the 
indictment that the prisoner has “ disposed of” the instrument. Séate v. 
Ben, Davis, 313, 


2. Proof of: Indictment for forging a bond or otherinstrument is sustained 
by proof of the forgery of the name of one of the obligors in the bond. 
Ibid, 


SEE INDICTMENT, 5, 8. 
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FRAUD. 


SEE GUARDIAN AND WARD, 9. 


GROWING CROPS. 


Who entitled to: Wherethe plaintiffina suit for land at the Spring Term 
of the Superior Court of a county recovers judgment and the defendant 
appeals, but gives an undertaking for the cosis only, and at the next en- 
suing term of the Supreme Courtin June, the judgment is affirmed, and 
then the plaintiff takes out a writ of possession from the Superior Court 
which is executed, he will be entitled to the crops growing on land for 
that year. Cox Vv. Hamilton, 30, 


GUARDIAN AND WARD. 


1. Buying claims against ward; Wherea guardian purchasesa claim against 
his wards he cannot charge them with more than he paid, and the fact 
that he was the creditor by having made proper advances to his wards, 
and afterwards became bankrupt, and then purchased the claim from 
his assignee, does not alter the principle. But the guardian must be _ 
taken to have paid himself as soonas funds of his wards came to his 
hands, which he could lawfully so apply, and the assignee took the claim 
subject to these deductions. Moore v. Shields et al., 50. 


2, May supply necessaries from his own store: A-guardian, who is a merchant, 
may, if he acts in good faith, supply the necessary wants of his wards 
from his own store, and may charge a reasonable profit upon them, Ibid. 


3. Attorney's fee allowed: While a guardian cannot be allowed in a Settle- 
ment with his wards for fees paid to his attorney to aid him in keeping 
them out of their just rights orin supplying an uncertainty or confusion 
in his acceunts, produced by his own negligence, or even in defending 
an action brought by them for a settlement, yet he may claim the allow- 
ance of a reasonable fee paid in a suit for the protection of their inter- 
ests, Ibid, 


4, Responsibility of: A guardian who acted in good faith was held not to be 
responsible for omitting ta collect a rfote guring the late war, when it 
appeared that both of the two obligors were solvent during the war, and 
were made insolvent by its results. Love et ux. vy. Logan et al., 70. 


8. Construction of bond: An instrument intended as a guardian bond 
in which the names of the wards are reciled in the wrong place, and in 
another part of said bond the names are inserted, A, Band others, wards, 
by a just and liberal construction is sufficient as a guardian bond under 
the statute. State exrel, Sprinkle v. Martin, 170, 


6. Right to purchase land of ward: A guardian had a rightto purchase the 
land of his wards at a saleby a clerk and master of our former Courts of 
Equity, made by order of such Court. Lee and wife v. Howell ef al., 200. 


7. Clerk to make title, when: Our present Courts have the power to order their 
clerks to make title directly to a subsequent bona fide purchaser, when 
it appears that no title was made by theclerk and master to the first 
purchaser, or if made, was lost. bid, 


8. Interest of ward in land sold: The guardian of A selis the land of his ward 
under an order of our late Comt ot Equity, which is purchased by B, the 
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mother of A. Btntermarries with C,and with her husband, conveys 
theland in trust tosecure the paymentof the purchase money. © after- 
wards becomes guardian of A,and directs the trustee to sell the land 
and to pay the purchase money, which is done,and C buysit. A brings 
suit for the land or for its value and for the rents, &c : Held, that the 
only interest that A had in the land was as a security for debt, and that 
the action could not be maintained. Winbdorne v. White, 263. 


%. Setilement with ward, when set aside: Whena guardian hasSa settlement 
with his ward, shortly after the wards majority in the absence of her 
advisers and friends, the law, founued in publie policy, presumes fraud, 
and throws the burden of rebutting that presumption upon the guardian. 
Harris v. Carstarphen, 416. 


HEIRS. 


See DEED 3. 


HOMESTEAD. 


1, Widows’ rightto: A widow cannot, under the Constitution and Act of 
1868-69, chap, 187, sec. 10, have a homesterd laid off for herseifand minor 
children after the death of her husband when he died without leaving 
debts. Hager et al. vy. Nixon et ux. et al., 108, 


2. Not resticted to any certain tract: Before the Act of 1868, the owner of land 
was not restricted by the Constitution in the choice of his homestead to 
the tract upon which he resided, nor to contiguous tracts, but the same 
might have been assigned from any land of the required value. Muyho 
& Parker v. Cotton, 289, 


3. Law, not unconstitutional: The homestead laws of North Carolina do not. 
impair the obligation of contracts, and arenotunconstitutional. Gar- 
rett Vv. Chesire, 896, 


4, Law, not an increase, but a restriction: Our homestead law is not an in- 
crease, but a restriction upon former exemptions, and they were not made 
to defeat debts, but to secure necessaries and comfort to our citizens. Jbid. 


HUSBAND AND WIFE. 


1, Settlement; presumption of fraud: If a husband obtain from his wife a 
provision in his favor much more beneficial to him than that wisn was 
stipulated for him in an antenuptial marriage settlement, it comes 
within the principle applicable to other intimate fiduciary relations,and 
raises a presumption of fraud unless rebutted by evidence to the con- 
trary. McRae etal. v. Battle, Hx’r et al., 98. 


2, Right of husband to surrender estate, &c.: Since the Act of 1848, a husband 
has the right to surrender his estate as tenant by the curtesy initiate, 
and let it mergein the reversion of his wife, who, with the assent of her 
husband, may sell the same and receive the who-:-e o! the purchase 
money. TYeage v. Downs, 230. 


3. Agreement between husband and wife: And an agreement that the wife 
shall receive such price in personal property and hold the same to her 
separate use, to enable her to lay it outin the purchase of another tract 
of land, is valid, such price not vesting in the husband, jure mariti, so as 
to subject the same to the claims of his creditors, Jbid, 
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INDICTMENT, 


1, Hilling tive stoek: An indictment under the Act of Lsus8-"8, chap. 253, (Bat- 
tle’s Nevisal, chap. 32, see. $5,) for the killing Hive stoek under certain 
circumstances, Which charges that the defendant on &e., at &&.,, * A cer- 
tain muleof the value ofone hundred dollars, the property of one J. Ss, 
i., the said mule being then and there within an inclosure not stur- 
rounded by a lawful fence, unlawfully and wilfully did abuse, injure and 
kiil contrary,” &c.,i8 sufficient, thongh it would have been more satis- 
factory ifit had stated whose theinclosure was, whether the defeuslart’s 
or some other person, State v. Allen, 23. 


2. Receiving stolen goods; Ifa person receive stolen goods, Knowing them 
to be such, not for the purpose of making them his own, or of deriving 
profit from them, but simply to aid the thiefin carrying them of, he is 
guilty of the erime of reeciving stolen goods, Knowing them to have 

cen stolen, Stufev. Rushing, 29. 


3. Stealing a horse: Where an indictment charged the larceny of a horse to 
have been enmmitted at a certain time since the passage of the statute 
which preseribed the punishinent of sucha Jareeny, and the defendant 
was found guilty, judgment cannot be arrested upon the ground that 
prior to that time there had been ¢everal statutes preseribing dilferent 
modes of punishment. State v. vans, 40. 


4, Different counts; stealing and reeeivingy stolen goods:, On an indictment 
charging the defendant in the first count with ste ding, and in the seeond 
with reeeiving stolen goods, he may be found guilty gencrally, because 
the offenses are ofthe same grade, and the punishment is thesame, and 
the verdict miny be sustained, though on a trialat the preceding term, 
the jury found the defendant guilty of receiving stolen goods, which 
verdict the judge set aside and ordered a new trial. State v. Spelykt, 72, 


5. Lorgeru, what to allege: Where an indictment charged the forgery of the 
name ofa firm with intent to defraud two persons whose names were 
stated, but it was not allezed that they composed the firm, and the testi- 
mony proved the forgery with an intent to defraud the firm, but it was 
not proved that the twe persons named eomposed the firm, fei? that the 
allegations of the indictment were not proved, ind that it was error in 
the court to charge otherwise. State v, TTarrison, 144. 


6& VFarignee: TInan indictment for per;ury, where the defendant is charged 
with having been sworn ‘ton the Holy Gospels of God, and if appearcd 
that he was not sworn us charged, such variance is fatal and wili entitle 
defendant toa new trial. State v. Aad, Davis, 353, 


7. Perjury, what should be charged: Ina criminalaction for perjury, it should 
appear on the face of the indictment that the oath taken was material to 
the question depending, not by setting forth the circunistances which 
render itso in describing the proceedings of a former trial, but by a gen- 
erai allegation thut the particular question became material, Atate v. 
Davis, 19, 


+ 


8 Forgery, proof necessary. Tndictment for forging a bond or other instru- 
ment issustained by proof of the forgery of the nameof one of the ob- 
ligors inthe bond. Siae v. Ben. Davis, 813. 


SEE FORGERY, 1, 2. 
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IN FORMA PAUPERIS. 


Appeal to Supreme Court: A Judge of the Superior Court has no power to 
make an order authorizing a person who has been permitted to sue in 
forma pauperis to appeal to the Supreme t‘ourt without giving security 
for the costs of the appeal, and for the want of such security the appeal 
will be dismissed with costs. Mitchell and wife v. Sloan, E2’r et al., 10, 


INJUNCTION, 


l, Affidavit, what to state: Io an application for an injunction, an affidavit for 
it made by a person not a party, that what he has stated in the com- 
plaint as of own knowledge is true, &c., is insufficient, because not being 
a party he has stuted nothing. Martin y. Sloan et al., 128. 


2. Bond; A bond for $5,'00 given by aparty upon obtaining an injuncticn, 
and one for $10,000 given b,; a receiyer upon being appointed such, are 
palpably insnfficient where severa: hundr:d thousand dollars are in- 
volved in the issue. J bid, 


8. Error to grant perpetual injunction, when: A perpetual injunction against 
issuing an execution on a judgment at law, g anted upon motion and 
afidavits is erroneous, It is notin accordance with and allowable mode 
of proceeding under the old systemor the new, Whitehurst, Trustee v. 
Green, Ex'r, 131, 


4; Restraining the sale of lands: An order restraining the sale of certain pre- 
mises, to which the plaintiff claims Litle, will be continued to the final 
hearing, and the plaintiff’s right protected, if the complaint and affi- 
davits disclose merits on his part. Dockery v. French, 308. 


SEE COUNTIES, 2. 


INSOLVENT DEFENDAN §. . 


To enable them to appeal, what must appear: To enabie insolvent defendants, 
convicted in criminal actions Lo appeal from judgments of the Court 
below, it must appeur by affijavit, that they are wholly unable to give 
security for the costs, and that they are advised by counsel that they 
have reasorable cause for the appeal prayed for, and that the applicatien 
ig in good faith. State v. Divine et al., 390. 


Sze APPEAL, 4. 


INTEREST. 

Promissory note: When a promissory note is given witha stipulation that 
the interest is to be paid annually or semi-annually, the waker is 
chargeable with interest at the like rate upon each deferred payment of 
interest, as if he had given a promissory notetor the amount of such 

interest. By this mode of computation compound interest is not given, 
buta middle courseis taken be ween simple and compound interest, 
Bledsoe v. Nixon et al., 89. 


INVESTMENT OF MONEY. 


1, Duties of Clerk, Ge.: When money is tnvested by a clerk or other officer 
under the orders of a Court, the clerk or other officer cannot change the 
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investmevt without the sanction of the Court or the parties, and if he 
does so, he will be responsible for any loss that may acerue, for he will 
be held to a much stricter accountability than a guaidian or trustee 
would be under similar circumstaners, because he clerk or other officer 
mivht get the consent of the parties or the advice and direc ion of the 
Court, while the guardian or trustee would he eompelled generally to 

act upon hisown judgment, Rountree v. Barnett et al., 76. , 


Same: Whilegenerally a clerk or other offices cannot change an inve.tment 
which he has made under the order of a Court, yet if a Suduen and un - 
expected Joss is threatened, he may do so, but in such case he must show 
a necessity for such prompt action, and that he acted in gond faith and 
with ordinary ptudence. and he must,as soon as he can, report his 
action to the Court. bid. 


FUDGE OF SUPERIOR COURT. 


Suz AMENDMENT. 1; IN FORMA PAUPERIS; PRACTICE, 4. 


JUDGE’S CHARGE. 


SEE CKIM. PRACTICE, & +, 5. 


JUDGMENT. 


1. Irregular, how set aside: An irregular judgment may be set aside at any 
time, and an injured party is not confined to a year after be has notice of 
it. A motion to vacate such judgment isthe proper course to pursue, 
giving the opposing party notice of such motion. Cowles v. Cooper, 406. 


2. Parties toan action on: A judgment is rendered on a nete against the 
maker, B, a citizen of Cumberland, in favor of the payee, A,a citizen of 
Lenoir; thejudgment is assigned, and after assignment, C, also a citizen 
of Lenoir, writes his nameacross the back of the note. Ina suit by the 
assignee against Band C on the judgment: Held, That B and C were im- 
properly joined in the action : Held further, That if U’s name had been 
stricken from the process the Justice had no jurisdiction. Wooten v. 
Maultsby, 462. 


8. Value of property, when to be assessed: Inan action for claim and delivery 
of personal property (Replevin, key. (ode, chap. 98}, when the property 
cannot be re-delivered by plaintiff in specie, the value thereof, in case of 
a judgment for defendant, should be assessed at the time of the trial, and 
not at the time of its seizure by the sheriff. Holmes v. Godwin, 467. 


t, Payment to clerk, how shown: Whenever itis sought to establish an au- 
thority in a clerk, to bind a plaintiff by the receip' of depreciated cur- 
rency in payment of a judgment, it must be shown either that the re- 
ceipt was expressly authorized by the plaintiff, or, that the plaintiff has 
done acts from which such an authority may fairly beimplied. Purvis 
v. Jackson, 474, 


5. Same, clerk as agent: Acts from which such an agency in the clerk beyond 
what the law (Rev. Code, chap. 31, sec. 127,) gives him, may be implied, 
“must be such as under the circumstances were reasonably calculated to 
induce the debtor to believe that the clerk was the crediter’s agent forthe 
purpose; as, for instance, that the creditor had procured an order to col- 
lect the money; or had issued an execution without instructing the 
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sheriff! what’ ind of money he was toreceivein payment, &e, And if, 
from. such aets, the debtor has been reasonably ted to believe that the 
clerk Was authorized to reccive payment of a judgment in Confede- 
rate money, and acting on that belief, pays the judgment in such money, 
it is immaterial whether the elerk was really the agent or not; the cred- 
itor being estopped trom @enying theageney, and the debtor protected 
in hisjudgemeni, bid. 

ti. Same in Confederate money: Where a plaintit!, before the war, obtained a 
judgment against an administrator, but issued no execution thereon and 
demanded no payinent thereuf, either before or during the war, and upon 
the defendant's voluntarily paying the amount of the judgment into the 
qerk’s office in 1lst3, the plaintiff as soon ashe heard thereof at onee re= 
pudiated such payment: eld, That notw thstanding prudent business 
mien in the same colmlnunity and at the tinie were receiving Confederate 
money in pas Ment of debts, still the Plaintiff might disregard such pay- 
inent by the defendant altugether, aud recover the whole amount of the 
origina: judgment. bid, 


7, Whenalien: By virtue of sec, 2od, C,C. P,ajudgment from the time it is 
docketed is alien on ali the interest of whatever kind the detendant has 
in realestate, whether it be Such as can be seized under execution or not. 
Hoppock, Glenn & Co vy. Shober, 153, 


8, Lien on lands, &e.: Under our former system a judgment did not bind 
lands proprio vigore, but if an execution (fi. fa.) was taken out upon the 
judgment, it weuld bind the land froin its feste,and the lien thus aequired 
could be continued by issuing of alias and pluries executions regularly 
from term to term without intermission, but not otherwise. Hadley v. 
Nash, 162. . 


see AGREEMENT, 1; COUNTERCLAIM, 1; LIEN,L 


JUSTICE OF THE PEACE. 

i. Jurisdiction: A Justice of the Peace has no jurisdiction under the Con- 
stitution, art £,sec. loand 33 of asuit on acoustable’s bond, the penalty 
of whic: is more than $200, alLlhougaua the damages to be assessed are iess 
than that sum,and Act of Is60-’7U, chap. 169, sec, 14, cann t be allowed 
the effect of co1terring such jurisdiction. 


It seems shat as against the officer ‘aloue a Justice of the Peace has jurisdic. 
tion of a sail fora sim less loan $200 collected by the plaintiff and not 
paid over. eli & Bro. v. Porter et al, 141, 


2, Sume, account splitup: A'pa:ty has a right to “splitup > his account So as 
to include aecrtain number of iteins under one warran anda certain 
number under ansther, and so on,so as to biing the several warraats 
uncer the juristiction of a Justice of the Peace. Caldwell v. Beatty, 365, 


38, Same, a question of law: The question whether a certain accouut is over 
the jurisdiction of a Justice of the teace isa question of law to be de- 
eided by the Court, the amonntof the acesualt being a question of fact 
for the jury to decide. Jbid. 


4, Finding fact,not a matter of review: The finding of certain facts by a 
Justice of the Peace, ou the trial of aa action in which the recovery is 
for iess than $25,is final,and not tae subject of review by the Judge or 
the Superior Court, Cable v, Boyden, 31. 
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5. Jurisdiction, how proven: The jurisdiction of a Justice of the Peace when 
necessary to be proven, being a question of law, cannot be proved by 
witnesses (if properly objected to), but must be determined by the Court. 
Bridgers v. Bridgers, 451. 


6. Jurisdiction, when sufficiently averred: The jurisdiction of the Justice of 
the Peace of the complaint upon the examination whereof the alleged 
perjury was committed, is sufficiently averred where it is in this case, 
that the Justice had power to administer the oath. State v. Davis, 495. 


7. Jurisdiction, parties, &e.; A judgmennt is rendered on a note against the 
maker, B,a citizen of Cumberland, in fayor of the payee, A, a citizen of 
Lenoir; the judgment is assigned, and after its assignment, C, also a 
cit.zen of Lenoir, writes his name across the back of the note. In a suit 
by the assignee against B and C on the judgment: Held that B andC | 
were improperly joined in the action: Held further, that if C’s name 
had been stricken trom the process, the Justice had no jurisdiction. 
Wooten v, Maultsby, 462. 


SEE JUDGMENT, 2. 


JURISDICTION, 


SEE JUDGMENT, 2. 


KILLING LIVE STOCK. 


SEE INDICTMENT, 1. 


LANDS DEVISED. 


SEE WILLS, 3. 


LARCENY. 


SEE INDICTMENT, 3, 4, 


LEGISLATURE, 


SEE FERRIES, 4, 


LIEN. 


1, Judgment, when: By virtue of the C. C, P., sec, 254, (Battie’s Revisal, chap. 
17, sec. 254,) a judgment from the time it is docketed has a lien on all the 
interest of whatever kind the defendant has in real estate, whether it be 
such as can be seized under an execution or not. Hoppock, Glenn & Co. 
v. Shober, 188. 


2, Debts to U.S. Government, lien when: The United States Government has 
an undoubted right to priority of paymentin case of a general convey- 
ance of his property by an insolvent, but thatrightis subject to a prior 
lien, and ifalien be aeqnired by a docket judgment it will not be de- 
feated by a subsequent assignment, unless the insolvent be thrown into 
bankrupety by proceedings commensed within four months thereafter, 
Lbid, . 
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3, Judgment, when lien on land: Under the former system a judgment did 


not bind lands proprio vigore, but if a fiert facias execution were taken — 


out upon the judgment it would bind the land from its teste. and the lien 
thus acquired could be continued by the issuing of alias and pluries exe- 
cutionsregularly from term to term without intermission, but not other- 
wise. Hadly v. Nash et al., 162. 


LIBEL. 


1. When complaint sufficient: When the complaint in an act'on for libel says 
the defendant “published concerning the piaintiff in a newspaper, &c., 
a certain article containing the faise anddefama'ory matter follc wing,” 
&c., it sufficiently avers that the defamatory matter was concerning the 
piaintiff. The article—which is the whole article and every part of it— 
is averred to be concerning the plaintiff, and as the whole includes all 
its parts, the defamatory part must be concerning the plaintiff. Carson 
Vv. Mills, 122, 


2. Words, what libelous: An article in a newspaper containing the following 
words: ‘‘ No! counsellors and iriends of the Adairs, (who had been con- 
victed of murder,) I blame not an attorney or attorneys for taking fees 
and defending the most guilty criminals as far as the law and respecta- 
ble evidence will justify in giving them a fair trial, but after that, going 
to the streets among people, proclaiming their innocence, trying to in- 
fluence public opinion, hiring or etherwise procuring false hearted and 
unprincipled scoundrels to perjure themselves by giving affidavits and 
implicating other innocent persons to obtain the pardon or release of 
the Adairs. Your slanderous and false charges against inncceat men 
must fall to the ground, but they show your unprincipled ccurse,” is 
apparently libelous. Jbid, 


LIFE ESTATE. 


SKE WILLS, I. 


LIMITATION, STAT. OF. 


SEE BANERUP1, 2. 


LUNATIC. 


Suit against agent of, what recoverable: A plaintiff, who has indorsed the notes 
of a self-constituted agent of a lunatic, to enable such agent to raise 
money ostensibly for the benefit of the family of such lunatic, which 
money was used by the agent in cu:tivating the farm of the lunatie, can 
only recover, in asuit against the lunatic upon the notes signed by the 
agent, so much of his debt as hecan show was actually expended for 
the necessary support of the lunatic, and suchof his fan-ily as were 
properly chargeable upon him. Surles v. Pipkin, 618. 


MISTAKE. 


SEE BONDS, OFFICIAL, 3. 
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MORTGAGFS AND DEEDS IN TRUST. 


1, Act of 1868’-69, ch. 76, sec. 9, unconstitutional: The 9th section of the Act of 
1868-’69, chap. 76, Which enseted that ‘‘no property shall be sold under 
any deed of trust or mortgage, until the debts secured in said deed are 
reduced to judgments according to the provisions of this act,’’ was un- 
constitutic: al, because it not only attempted to impair the obligation of 
a contract, but to alter it by sdding a condition, (The above section 
was repealed by the Act of 1869-’70. chap. 28.) Latham, Hx’r, et al. V. 
Whithurst, 33, 


2. Practice; calculating interest: In an action to foreclore a mortgage, the 
Judge may, if necessary, refer the matter totheclerk tosettle the details 
and report the balance due, but if nothing is to be done except to calcu- 
late interest, the Judge may doit himself, or direct the clerk to do it 
instanter, and give judgment accordingly. J bid. 


l. Widows’ rights, &éc.: The widow of a mortgagor, as against the legatees 
and next of kin as well as against the heirs and devisees of her deceased 
husband, bas a right to have the mortgaged land exhonorated from the 
mortgaged debts, but as against his other creditors she has no such 
right. As to them, she has only the right to have the two-thirds of the 
land not embraced in the dower, and the reversion of the cower sold, 
and the proceeds applied to the payment of the mortgage debt, and to 
nave the residue of that debt, ifany, paid rateably with the other debts 
of the deceased out of the personal assets, and if there still be any part 
ot the mortgage debt unpaid, if will be acharge on the dower, Creecy v 
Pearce, Adm’r, 67, 


SEE PRACTICE, 11. 


NEW TRIAL, 


l. What will entitle a party to: Entriesin a book showing a stateof facts not 
materially different from those appearing on a trial, will not entitle one 
of the parties to have the judgment set aside and a new trial, although 
the existence of such entries was unknown at the trial and was subse- 
quently discovered. Tull v. Pope, 183. 


2. Discretion in Judge togrant: Granting a new trial because of newly dis- 
covered evidence must necessarily always, or nearly always, be within 
the discretion of the presiding Judge, and his decision can very rarely in 
such cases, be on a naked matter of law or legal inference, so as to au- 
thorize an appeal. Holmes v. Goodwin, 487. 


Sex APPEAL, 2; PRACTICE, 5, 


NON RESIDENTS. 
SER TAXES, 1. 


NOTICE, 


BEE JUDGMENT, 1, 


NUL TIEL RECORD. 


BEE PLEADING, 18, 
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OFFICERS. 


1. Validity of election: The disqualification of the persons who hold an elec- 
tion for State and county officers will not affect the validity of the 
election, Such persons are de facto officers, whoseacts are validas to third 
persons, and cannot be collaterally impeached, Wilson v. Peterson, 113. 

SEE ELECTION, 2, 3, 4. 


PARTIES, 


SEE PLEADINGS, CoURTS, 2. 


PARTITION. 


1. Plea of sole seizure: 1, In a petition for partition, if the pica of “ sole seiz— 
ure” isnot put in before the order of partition is made, it will be consid- 
ered as waived, and the parties to the proceeding will be taken to be ten- 
antsin common. Wright and wife v. McCormick, 14, 


2. Description of land: Ina proceeding for partition.in which the petition 
sets forth a partitular description of the land, and uponan order for par- 
tition the commissioners appointed to make it return a report of their 
proceedings tn the division of the land, and the defendant objects to the 
confirmation of it, upon the allegation that they have not divided the 
land described in the petition, he cannot complain of an order of the 
Jude referring it to the clerk to take and state evidence with regard to 
the identity of the land. Jbid, 


3. Widow, anecessary party, &.: A, Band Care tenants in commen of a tract 
of Jand; () dies in debt, and his widow becomes his administratuix, <A 
and B filed their petition for a partition of the land into three parts: 
iTeld, That the widow of C, being entitled to dower, and also as represent- 
ing the creditors of C, wasa hecessary party to such petition, doth as 
widow and adininistratrix. Gregory v. Gregory, 522. 


4, What eapable of division: Ina petition for partition of a tract of land con- 
sisting of twelveand three-fourths acres, worth $199.40; the conumission- 
ers appointed for the purpose, having divided the tract into three parts, 
worth respectively the Qweliing house share, $1414.15, and the two others, 
$34 and $21.25: FZeld, In such case an actual partition with a reasonable 
equality of values could not be made without impairing the value ofsume 
of the shares, and thatthe Vourt ought to have ordered the land ta be sold 
foran equal division. Ibid. 


PARTNERSETP. 


1. Evidence of: Ti one buy goods of a manufacturing company from time to 
time, and sell them on his aeccou', the company not participating in his 
profits, nor being liabie for his loss, if does not afford the slishest evi- 
dence of a partnership between him and thecompany. Gilbreath & Co. 
v. Lineberger & Co., 145. ; 


2. Settlement of: A,as surviving partner of A and B,s :ld in 1868, certain cot- 
ton belonging to the firm, on a credit of six months, the purchase money 
to be paid when due in fandscurrent at the time, C,alxoa partner ef A 
in another business bought the cotton, giving A, the surviving partner, 
a note for the amount, to-wit: $5,681.20, which amount was paid to A 
when the note became due, whereupon A tendered to D the administra- 
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tor of B, the deceased partner, one-half of the cotton money, to-wit: 
$2,840.60, which D refused to receive,and A funded the amount in Confede- 
rate 4 per cent. bonds, holding the bonds for D's benefit, In a suik-by. 
Daguinst A for asettlementof the copartnership, and in which D'saskase 
charge A with the whole amount of cotton sale: Z¢ was held, that ina. 
settlement of the copartnership, A should be allowed asa credit the 
amount funded in Confederate securities, which was lost, and that he 
should be charged by the firm with the one-half of the sale, $2,840.00, 
which he retained to his own use. Thompson v. Rogers, 857. 


8. Responsibility of partners: Held further, That A, the surviving partner had 
acted in good faith in a fiduciary character; the scale as applied to con- 
tracts generally does not apply in ti:is case, A being responsible only 
for the value of the Confederate money at the time he received it. Ibid. 


PAYMENT. 


1. In depreciated currency: Wherea plaiutiff, before the war, obtained a 
judgment against an administrator, but issued no execution thereon and 
demanded no payment thereof, either before or during the war,and upon 
the defendant’s voluntarily paying the amount of the judgment into the 
Clerk’s office in 1863, the plaintiff, as suon as he heard thereof, at once re- 
pudiated such payment: Heid, That notwithstanding prudent business 
men in the same community and at the time were receiving Confederate 
money in payment of debts, still the plaintiff might disregard such pay- 
ment by the defendant altogether, and recover the whole amount of the 
original judgment. Purvis v. Jackson, 474. 


2. Untied States has priority: The United States Government has an 
undoubted right to priority of payment in ease of a general convey- 
ance of his property by an insolvent, but that rightis subject toa prior 
lien, andifalien be acquired by a docket judgment it will not be de- 
feated by a subsequent assignment, unless the insolvent be thrown into 
bankrupecty by proceedings commeneed within four months thereafter, 
Happock, Glenn & Co., v. Shober, 153. 


SEE AGREEMENT, 2; PARTNERSHIP, 2; SURETIRES, lI. 


PERJURY. 


SEE INDICTMENT, 6, 7. 


PETITION TO SELL LAND. 


l, Practice in; jurisdiction of Supreme Court: Where a petition to sell land 
was filed in the Court of Equity prior to the adoption of the Constitution 
in i888, and orders-were made therein before that time, and after that 
year a motion was made azainst the clerk and master in the same cause, 
the new mode of prosedure will apply to it,and upon an appeal, the 
Supreme Court will not take jurisdiction to rehear any issues of fact de- 
cided by the Judge in the Court below, but if it appears that such issues 
were decided by the Judge without objection from the parties, and that 
his decision was clearly right, the Supreme Court will proceed to act 
upon it and coniirmi his judgment. Rountree v. Barnett et al., 76. 


2. Persons claiming, have the right to be made parties: Upon a petition by an 
administrator to sell land for the purpose of making assets to pay debts, 


374 


586 INDEX. 


- wiiy person who claims to be the owner of the land has the right to be 
madea party and tohavean inquiry made as to his title in due course of 
law. Gibson. Adm’r., Vv. Pitts et al., 155. 


PLEADING. 


1, Answer; An answer which avers that “no allegation of the complaint is 
true,’’ is nota compltance with the C. C. P.,s ¢. 100, which requires that 
the answer must contain ‘‘a general or specific denial of each material 
allegation,’ {that is, it -mu-t deny either the whole of each material 
allegation, or some mailerial or specific part thereof, Such answer is a 
sham plea, and ought to be stricken out on motion as provided in C. C. 
P., sec. 104. Flack, Adm’r, v. Dawson, et ai., 42. 


2. Sham Pilea; A plea tha! the Court had no jurisciction of the action isa 
sham plea. The objection to the jurisdiction must be taken by demur 
rer, (.. C, P., sec. 93, sub sec. 1. Jbtd, 


3. Necessary Parties: In a suit upon an administration bond, the next of 
kin of the intestate are not necessary parties, C. C, P., sec. 57, and in 
sucha suit, the administrator oi the principal in the bond need not be 
joined. Ibid, 


4, Sham Plea: A plea alleging ‘he want of parties is a sham plea, as the ob- 
jection ought to be taken by demurrer, C. C. P., sec. 95, sub sec. 4. Ibid. 


5. Plea inanswer tocomplaint; A plea in answer to a complaint on an ud- 
ministration bonc of *‘ performance of the condition of the bond by 
payment to the next of kin,” is goodiun substance, and an issue may 
ise taken upon it; and such issue is the subject of a compulsory refer- 
ence uuder the’. 1. P., sec, 245, sub sec, 1. bid, 


6. Reference of pleas: A reference of issues upon sham pieas jis erroneous, 
but if the reference embrace an issue On a good plea which may be refer- 
red, it will be sustained as to that while it isreversed as to others. Ibid. 


7. Joinder of parties: Under the C. C, P., the failure tojoin a proper party ts 
an important Metter, but the joinder of unnecessary parties, either as 
plaintiffs or defendants, is immaterial, save only as it may affect the 
question of costs. Rowland etal. v. Gardner, 58, 


8 Fraud; Therule that a person cannot take advantage of an allegation of 
fraud, unless it be made in the pieacings, does not apply to a case 
agreed where all the facts are stated, and the matters of law or legal in- 
ference left to the Court. McRae etal. v. Battle, Ex’r, etal, 98, 


¢. Action pending, effect of: A plainiiff having an action pending, cannot 
maintain a second action against the same defendant for the same 
cause. Such pending action should be pleaded in abatement. Woody v. 
Jordan et al., 189. 

0. A judgmenino bar, when; Buta judgment in an action brought to re- 
cover certain pruperty specifically is no bar toa subsequent action be- 
tween the same parties Seeking to recover damages for the taking and 
conversion of such property. Ibid. 

ll. Irregular process, no justification: Irreguiar process, alter it has been set 
aside, is no justification to the plaintiffin the action, or his attorneys 
and aiders. Ibid, 
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}2. Rights of life-tenant: AB and ©, tenants in common, sellsa tract of land 
to D, reserving “ to themselves the right to live in the dwelling house 
upon said land, and to use ail necessary outhouses, and to cultivate so 
much of said land as they may need during their natural lives.” A and 
B die, and the survivor, C, sells the land to #, who takes possession of 
allofthe tract not used by C. In a suit by D against E, to recover pos- 
session of the land and for damages: Held, That ©, the life-tenant, was 
properiy admitted to defend the action; and ‘hat the saiu action for the 
recovery of the land being commenced during the life time of C was 
premature, and could not be sustained. Kennedy v. Johnson, 249, 


18, Relief, where to be sought : Therelief sought in the complaint ofa plain- 
tiff, must be sought in the Court below,.and must not be sprung in the 
appellate Court for the first time. Kennedy v. Johnson, 249. 


14, Misjoinder of parties: The misjoinder of unnece- sary parties, either as 
plaintiffs or defendants, is mere surplusage, and under the liberal system 
of pleading introduced by our Code of Civil Procedure, is not a fatal 


objection. Green v. Green, 294. 


15. Joinder of causes of action: A plaintiffcannot join in the same complaint 
a count (or cause ef action) in contract, against one of two defendants, 
with a count (or cause of action) on the fraud of the both. N.C. Land 
Co. Vv. Beatty et al., 329. oo 


16. Same: Any number of causes of action belonging to any one of the 
classes enumerated in section 129, of the Code of Civil Procedure, may be 
united, provided they all affect the parties, but no two belonging to dif- 
ferent classes. Ibid, 


17. Venue: Suitsagainst the board of county commissioners ought fo be 
brought in the county of which they are commissioners. (C. C. P., sec- 
tion 67.) 

RODMAN, J., dissenting. Jones v. Commissioners of Bladen, 412. 


18, Null tiel record, when pleaded: When one is sued individually, upon a 

- judgment obtained against him years sinceas administrator, and wishes 

to take advantage of such variance, he should plead nul tiel record. By 
pleading to the merits, he waves the objection. Purvis v. Jackson, 474, 


19. Value of property, when assessed; In an action for claim and delivery of 
personal property (Replevin, Rev. Code, chap. 98,) when the property can- 
not be redelivered by plaintiffin specie, the value thereof, in case of a 
judgment for defendant, should be assessed atthetime of the trial, and 
not at the time of its seizure by the sheriff. Holmes v. Godwin, 467. 


SEE ACTION, CIVIL, 6, 7, 8, 9, 10; COUNTER CLAIM; LIBEL, 1, 2; PARTITION, 1. 


POSSESSION. 


SEE TITLE, 


PRACTICE. 


1, Confession of judgment: Itisa well recognized practice to confess a judg- 
ment with a defeasance, and the Courts will take notice of the condition, 
and will not permit an execution to issue in vielation of it. 1 Tidd. Pr. 
560. Hardy, Cashier v. Reynolds, 7. 


2. 


0. 
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Deposition, reading of: Itis toolate to object to the reading of a deposition 
aftera trial has begun, merely on account of irregularity in the taking of 
it, provided, it shall appear that the party objecting had notice of its be- 
ing taken, or had notice that it had been taken and was on file long 
enough before the trial to enable’ him to present the objection. Carson, 
Adm’r v. Miivs, 32, 


. Pleadings made up; plaintiff's authority for appearing: When the pleadings 


have becn made up and the case called for trial, itis too late forthe defen- 
dant to demand of the plaintiff’s attorney his authority for appearing. 
Rowland et al. v. Gardner, 53, 


. Dismission of suit: Though a Judge of the Superior Court may refuse a mo- 


tion made by the defendant to dismiss asuit upon a ground which ap- 
pears upon the record, yet he may entertain alike motion at a subse- 
quent term, and dismiss the cause upon the same ground. Love & Co. 
Young et al., 65. 


. Newly discovered testimony: The rulesin relation to applications for new 


trials upon theground of newly discovered testimony and the principles 
upon which they are founded, discussed and explained in the opinion 
filed by the Chief Justice, Bledsoe v. Nizon et ai., 81. 


. Former practice inequity: Underthe former system if an equity cause was 


set down for hearing upon the bill, answer, proofs, reports, accounts, ex- 
ceptions, &c., the Chaneellor might himself find the facts and pronounce 
thelaw thereupon, and was not bound to adopt the facts reported by the 
clerk and master, nor to confirm hisreport, though no exceptions were 
filed thereto. Mc Miilan, Adm’r v. McNeill et at., 129. 


. Time to answer: A summons served on defendant commanding him to 


answer onaday certain, which day is less than twenty days from the 
time of service, is not necessarily on that account void, and the Probate 
Judge is not bound todismiss it, Heshould have allowed the defendants 
the time allowed by the Code for an appearance, Guion v. Melvin, 242, 


. Reference to take an account: A reference made by the Court to take an ac- 


count to be used inan action pending before it, is not such a reference 
as can be ended at the election of either party before it, upon the notice 
prescribed in the Codeof Civi! Procedure, sec. 247. Greenv. Green, 294. 


, Defendant unable to give bond, may defend, &c.: In an action for the recov- 


ery of possession of land, where the defendants filed their affidavit alle- 
ging they were unable to give the bond required in ch. 193, sec. 11, Acts of 
1869-’70, and counsel certified that the plaintfff was not entitled to re- 
cover: Held, To be errorin the Judge below to require the defendants to 
give bond before they weuld be permitted to defend said action. Jonesy. 
Fortune, 322. 


Conduct of attorney: The alleged fraudulent conduct of a defendant and 
an attorney employed by the plaintiff cannot be inquired into upon a 
writ of false judgment. Caldweliv. Beatty, 365, 


ll. Payment of mortgaged debt: Where, by the finding of a Jury, it is left an 


open question, whether a certain debt secured by a mortgage has not 
been in part paid, the mortgagor, or those representing him, have the 
right to have the fact of such payment and its proper application at the 
time made, found by the jury; and for that purpose, the case will be re- 
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manded from this Court, and the issue made up and responded to by a 
jury in the Court below. Barnes v. Brown, 439. 


See EXEC’RS AND ADM’RS, 1; CoURTS,2; AGREEMENT,1; IN FORMA PAUPERIS; 
Partition, 2; Divorce,2; Appeal, 2, 3,10; Mortgage,2; Amendment, 1; 
Probate Court, 1,2. 


PRINCIPAL. 


SEE AGENT, 2. 


PROCEEDINGS SUPPLEMENTAL TO EXECUTION. 


Contempt: Ifin the case of proceedings supplemental to execution, an 
ordér be made appointing a receiver and directing a certain person to 
deliver a bond alleged to belong to the execution debtor to the receiver, 
he is prima facie guilty of acontempt of Court if he hand the bond to an 
attorney for collection instead of delivering it to the receiver, though he 
may be discharged upon swearing, that he only intended fora certain 
purpose to get a judgment and not collect the money, and that thereby 
he had not intended any contempt of the Court, but his discharge should 
be granted on paying the costs. Bond v. Bond, 97. 


PROMISSORY NOTES. 


SEE INTEREST, 1; ACTION, CIVIL, 1, 2. 


PURCHASER. 


SE ACTION, CIVIL, 3, 4. 


RECEIPT. 


Evidence admissible to explain: Ifa plaintiff offerin evidencea receipt which 
he had given to the defendant, and which he had obtained from the de- 
fendant upon a notice to him to produce it on trial, he is not thereby 
prec:uded from showing that the receipt had the words ‘in full” in it 
when was given, but they had been since obliterated. Miller v.Derr, 187, 


RECEIVING STOLEN GOODS. 


SEE JNDICTMENT, 2, 4. 


RECORD. 


SEE Divokce, 4; EVIDENCE, 6. 


RECORDARI. 


1. Used asa writ of false judgment, when: A writ of recordari is sometimes 
used as a writ of false judgment to bring up a casein order to review an 
alleged error in law, and it is sometimes used as a substitute for and ap- 
peal, in which case the whole matter is tried de novo in the higher Court. 
Caldwell v. Beatty, 38. 
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2. Defect of jurisdiction, corrected by: Arguendo. Where the error alleged is a 
defectof jurisdiction such error may be corrected upon a writof recordari, 
used as a writ of false judgment. although the party may have negiected 
to avail himself of the right of appeal. I bid, 


REMAIN DERMAN. 


SExy DuED, 2. 


SALE OF LAND FOR TAXES. 


Notice, to whom to be given: The mortgagee, beihg the legal owner of the 
jand mortaged,is the person to whom notice must be given by the 
sheriff ofa levv and sale of such land for unpaid taxes. Whitehurst v. 
Gaskill, 449, 


SALE OF LAND UNDER SCI. FA. 


2, Sct. fa. vs. the heirs tosellland: Where, under the former practice, it was 
necessary tosell thelandof anintestateto pay his debts,after the plea of 
fully administered had been found in favor of the administrator, the re- 
cord showed an order for a sci. fa. to be issued to the “ heirs’’ of the intes- 
tate witbout naming them, butshowed that they werenamed in the order 
appointing a guardian ad litem, and then, though the fact that A sci. fa, had 
issued was not stated, it appeared that there wasan entry of judgment 
according to sei, fa.,.and thereupon the land was condemned and ordered 
tobe sold; Jt was held, That these proceedings were sufficient to uphold 
the saleof the land made under them. Phillips vy. Davis etal., 117. | 


See DEED 4. ExXx’s & ADM’RS, 2. 


SCALE. 


1. Of contracts under the Act of 1°66, ch. 88: Inasuit on a bond given in Jan. 
1864, and expressecdi to be for value received, the value of the prorerty 
for which the bond was given is the rule to be applie? under the Act of 
1866, chap. 88, in ascertaining the amount to be recovered, and this is not 
varied bv theract that the par ies egreed st the time when the bend 
was given thatit might be paid in é confederate money. Nor will it be 
varied by the assignee in pankruptcy of the obligor having given the 
following receipt: “Received of M. M , $6, on account of a note held by 
mé as assignees of W. J. B., and which I have agreed to settle according 
to the scale as adopted by law. MeRae, assignee, v. McNair, 12, 


2. Note for land, &c., due in July, 1862: Where, under a parol contract for the 
purchase of land in January. 1°62, the purchaser took possession, and in 
September of the same year gave his note for the purchase money with 
interest from the prec ding January: Jiwas heid, That in a suit upon 
the note, the value ofthe land and not the value of Confederate cur- 
renecy according to the legislative scale, was the amount which the 
plaintiff was entiiled to recover, Bryan, touse of Ricks, v. Harrison, 151. 


3. Jadgment during the war: A judgment during the war is subject to the leg- 
islative scale in regard to Confederate notes to be applied at the date of 
the contract, or the time of the breach complained of. Stokes v. Smith, 
352. 
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4, Same, when scale to be applied: Verdict that the “‘ plaintiff is entitled to th, 
amount of thejudgment taken at February Term, 1865, subject to the 
legislative scale,” and his Honor had charged the jury that the :eale was 
to be applied at the date of demand, August, 1863; Held, that the judg- 
ment was to be scaled as of August, 1863, and his Honor onght to have 
directed the clerk to aid the jury in the calculation necessary for the 
application of the sale, so as to fix the amount for which the judgment 
should berendered. bid. 


SET OF*. 


Bert COUNTERCLAIM. 


SHERIFES. 


1. Not liable criminally: A sheriff having an execution in his hands is not 
indictable for levying upon and seizing property in the possession of and 
belonging toa son of the defendant in the execution, when he acts bona 
fide under a bond of indemnity. He is liable civilly but not criminally. 
Staite v. Tatom, 35. 


2. Bond to return process: A sheriffis bound to return every process which 
come to his hands, not void, with a statement of his action under it; and if 
he has notcompletely obeyed it, with a lawful reason for his omission, 
Bryan Vv. Hubbs, 423. 


3. Execution stayed, his duty: Until the sheriff received notice that the exe- 
cution has been superseded, he is to obey it according toits tenor. On 
receiving such notice, itis his duty to stop proceeding, and to return the 
writ with a statement of his action under it, and the reason for his ceas- 
ing toact, Ibid. 


SKE UNDERTAKING. 


SHERIFE’S SALES. 


l. Rights of bidders: A bidder at a sheriff’s sale occupies a relation alto- 
gether different from a bidder ata sale made by order of a Court of Equity. 
In the latter case, the Court takes the bidder under its, protection and 
control, and manages the whole proceeding until the sale is in all things 
carried into-effect: Whereas, In the former the sheriff makes the sale by 
himself, without any confirmation or other act of the Court, and acts by 
force of a statutory power to sell, &c. McKee v. Lineberger, 217. 


2, Same: A bidder at a sheriff's sale ofa tract of land, known as the ‘Neagle 
tract,” cannot avoid his bid, because the sheriff refused to convey a nar- 
roow strip of land and mill site and water power adjoining the same, and 
which the sheriff did not sell, although such water power, &c., was some 
six months before the sale, advertised aS beloning to the ‘* Neagle tract,”’ 
Ibid. 


BOLE SEIZURE, 


SEE PARTITION, 1. 


SOLICITOR. 


SEE CRIM. PRACTICE, &¢.,4; AGREEMENT. 
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STATUTE, PUBLIC. 


1. Construction of: Where a statute may be construed, witheut violence to 
its provisions, in a sense which would make it constitutional, a Court 
will give it that construction, rather than acontrary one, which would 
make it unconstitutional and void. Comm'rs of Granville County v. Bal- 
lard, 18. 


2. Act of 1870-71, to what does tt apply: The Act of 1$70-’71, chap. 267, applies 
only to offences committed after its passage; and does not repeal the Act 
of 1868-’69, chap. 20, as to any offensecommitted before. Staie v. Jones, 364. 


Cited and commented on. 


Act of 1868-’69, chap, 258. Stanley v. Mason, 1. 

Act of 1866, chap, 38. McRae v. McNair, 12. 

Act of 1872-73, chap. 148, Comm'rs of Granville v. Ballard, 18, 
Act of 1868-69, chap. 253. State v. Allen, 23, 

Rev. Cede, chap. 35, sec. 4. State v. Hvans, 40, 

Act of 1868-69, chap. 137, sec, 10. Hager v. Nixon, 108. 

Act of 187]-’72, chap. 185, sec. 16. Wilson v. Peterson, 113. 
Act of 1868-’69, chap. 169, sec. 18, Felt & Bro, v. Porter, 140. 
Act of 187!-'72, chap. 198. Barringer v. Barringer, I79. 

Act of 1868-’69, chap. 76. Guion vy. Melvin, 247 

Rev. Code, chap, 45, Sec. 1; chap. 56, sec.1. Teague v. Downs, 285. 
Act of 1868-’69, chap. 48. Mayho & Parker v. Cation, 289. 
Act of 1868-’69, chap. 193, sec. 1]. Jones v. Fortune, 322, 

Act of 1870-’71, chap. 267. State v. Jones, 

Rev, Code, chap. 34, see. 2. 

Act of 1868-69. chap. 167, sec. 6, ‘‘ State v. King, 419." 

Act of 1870-71, chap, 42. Aryan v. Hubbs, 423, 

Act of 1871-’71, chap. 60. Wooten v. Alautsby, 423, 

Act of Rev. Code, chap. 31, see. 127. Purvis v, Jackson, 474, 
Rev. Code, chap, 35, seo. 14, 

Act of 1868-"69, chap. 178, ‘‘ State v. Davis, 195,” 


Uneonstitutional, 


Act of 1868-’69, chap. 76, sec. 9. Latham v. Whitehurst, 33, 
Act of 1868-69, chap. L108, see. 32, Sinelair, Owens & Brown vy. State, 47. 


SURETIES. 


1. Payment of a note: Where the sureties to a note given by the purchaser 
for the price of a personal chattel took tne title to themselves until the 
nite should be paid, and afterwards the chattel was wrongfully con- 
verte by anoth-r person, and a judgment was obtained by the seller 
on the von] ageiust the sureties: Jf was held, That the amount recov- 
ered by the stredies for the wrongful conversion of the chattel might be 
adjudgecd tales apoiivd to the satisfaction of the judgment obtained on 
the Rute, iPaovy ef al, Vv. Cole ef al, 137. 


2, By-lewa, pet loci en sureless Although an officer of arailroad company 
isbournd te kaos feo be-laws of the corporation, it does not follow that 
the sureties fo is bond ave presumed to know them unless there be a 
reference to them inthe bond, Thecbligation of the sureties is confined 
te ine words of t-ciy boud, und cannot be extended beyond them, At 
laniie & IN. CL duilroud y. Cowles et at., 59, 
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TAXES. 


1, On non-residents, unconstitutional ; The Act of 1868-69, chap. 108, sec 32, 
- which declares that “every non-resident who shall sell any spirituous 
liquors, by sampie or otherwise, whether delivered or to be delivered, 
shall pay an anuual tax of fifty dollars, anda tax of like amount as is 
payabie by residents cn their purchases or sales, as the case may be, of 
similar articles’? isan act ofthe State imposing a discriminating tax 
upon non-resident traders trading in the State, and is repugnant to the 
Constitution o1.the United States and void. Sinclatr, Owens & Brown Vv. 
State of N. C. 47, 


2. Bank deposits: Mouey deposited in banks loses its distinct character as 
money, and becomes a debt. due to the depositor fram the bank, and as 
such, is a proper subject for taxation. Lilly v. Commissioners of Cumber- 
land, 300. 


8. Solvent credits: Solvent credits are property, and ‘ike other property are 
liable to taxation under our revenue law. Nor does it make any differ- 
ence if such credits were derived from the trade of a merchant in the 
usual course ofa business also taxed. Ibid. 


4. Right of State to tax National bank bills: ARGUENDO: The State until for- 
bidden by Congress, has the power to tax National bank bills.—Zbid, 


5. Money on deposit: Where money is placed in a bank cn deposit, in the 
usual coarse of busi:ess, if is a general deposit, aud the depositor has ho 
right to the particular money deposited, as he hes in the ease oF a spe- 
cial deposit: Thereiore held to be error in the Judg¢ below, to charge that 
money 8G deposited, remained the money of the depositor, Mu/jin v, 
Conv’rs af Orange, 498, 


6. U.S. Treasury notes, not taxable: United States Treasury notes, being one 
of the means used for the support and administration of the general 
goverament, cannot be taxed by a State. Nor can Congress for the 
same reason, fax any of the necessary means used to administer the 
government ofany ofthe States. bid. 


7. National Bank bills, taxable: The power of a State te tax the circulation of 
the National Banks, depends upon whether such circulation is for the 
use of the United States Guvernment or for private profit. Corgress 
can protect the circulation of those banks by forbidding the States to 
tax it; until this is done, the States have the right totax it. bid. 


TENANT BY THE CURTESY. 


SErE HUSBAND AND WIFE, 2. 


TITLE. 


The operations of pbuilding a shed, quarrying rock, erecting alime-kiln and 
cutting wood to burn it for the purpose of making lime on the land in 
dispute, continued uninterruptedly for more than seven years, constitute 
such a possession as with give a good title to the person claiming ad- 
versely under it. Moore v. Thompson et al., 120, 


SEewEED, 2; GU ARDIAN AND WARD, 7. 
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TRUSTEES. 


1, Appointment of : The appointment of a trustee by a Judge of Probate, in 
cases where the former trustee has died, removed from the county, or 
become incompetent, cannot be done on an ez parte motion or petition, 
The application for such appointment is in the nature of a civil action, 

_and all persons interested must be made parties, and have full time and 
opportunity to set up their respective claims. Guion v. Melvin, 242. 


2, Removal of: The removal of a trustee at the request of the cestui que trust, 
and the appointment of some other person to se!l the lands conveyed in 
the deed, in which such trustee is appointed, is purely a matter of dis- 
cretion for the Court below, and one which the Court should not do with- 
out good cause. Ward v. Dorich, 277, 


UNDERTAKING. 

Necessary to perfect an appeal: The undertaking necessary to ‘perfect an 
appeal may be given within a reasonable time after notice of the appeal 
has been given; and after such appeal has been perfected, itis the duty 
of the clerk to give notice thereof to the sheriff, in order that any execu- 
tion which may have issued may be superseded. Bryan v. Hubbs, 423. 


SEE APPEAL, lL. 


VARIANCE, 


SER CRIM. PRACTICE, &c,, 12. 


VENDOR AND VENDEE. 


Right of assignee: When land is sold and the title is retained by the vendor 
until the payment of the promissory notes given by the vendee to secure 
the purchase. money, and these notes are assigned by the vendor with 
the knowledge and consent of the vendee, the assignee will have a right, 
to have the notes paid out of the land in preference to any claims which 

may have been acquired by other persons subseqbent to the time when 
the sale was made and the notes were given. Hadley v. Nashand wife, 
162. 


VENUE. 


Actions against administrators: Act of 1863-’69, chap. 258, *n administrator or 
executor must be sued as such inthe county in which he took out let- 
ters of administration or letters testamentary, provided heor any of 
his sureties lives in that county, whether he is sued upon his bond or 
simply as administrator or executor. Stanly v. Mason, 1, 


SEE .X’RS AND ADM’RS, 1. 


WARRANTY. 
SxE CONTRACT, l. 


WIDOW. 


lL. Right of dower in mortgaged premises : The widew of a mortgagor. as against 
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the legatees and next of kin as well as against the-heirs and devisees of 
her deceased husband, has aright to have the mortgaged land exonerated 
from the mortgage debts, but as against his other creditor she has no 
such right. As to them, she has only the right to have the two-thirds’ 
of the land pot embraced in the dower, and the reversion of the duwer 
sold, and the proceeds applied to the payment of the mortagaged debt 
and to have the residue of that debt, if any, paid rateably with the other 
debts of the Ceceased out of the personal assets, and if there still be any 
part of the mortgage deb unpaid, it will be a cha ge on the dower. 
Creecy y. Pearce, 67. 


2. Noright to dower in a particular portion of certain lands: The widow, but 
being the representative of her husband, who has no exclusive or su- 
perior right toany particular portion of the land to be divided, has no 
right to have any particular part of such land assigned to her as dower. 

Gregory v. Gregory, 522, 


3. Must be'a party in a petition for partition: A, Band C are tenats in common 
of a tract of land; C dies in debt, and his widow becomes his admistra- 
trix. A and Bfiled their petition for a partition of the land into three 
parts: Heid, that the widow of C, being entitled to dower, and also as 
representing the creditors of C, was a necesSary party to such petition, 
both as widow and as administratrix, Ibid. 


Se HOMESTEAD, 1; MoRTAGE, 4. 


WILLS. 


i. Construction ; Life Estate: Where a testator gave to his wife all his lands 
and many articles of personal property, and added “all of which pro- 
perty to be her’s during widowhood; in the event of her marriage, the 
one-third of the above property to be her’s forever, and the balance to 
be divided among my children, and subject to the same restrictions as 
hereafter mentioned,” which restrictions were that other property given 
to his children should be their’s for life with limitations to their chil- 
dren: Ji was held, That asthe wife never married again the interest 
which she had taken in the lands was for life only, and upon her death 
they descended to the heirs-at-law of her husband. Pettis v. Smith et al., 3. 


2. Bequest of Slaves: Where a testator, who died in 1863, bequeathed thata 
certain slave should be sold and the proceeus equally divided between 
two sons who were appointed executors, and one of the sons bought the 
interest of his brother in the slave, and kept him until he was emancl- 
pated by the results of the late civil war: It was held, That the purchaser 
of his brother’s interest had not thereby converted the slave, and was 
not responsib'e for his value or any part of it, but that he was responsi- 
ble fur the services of him and of the slaves which he had kept up to the 
time when they were emancipated, Green, Ex’r, v. Greenet al., 25. 


3. Debts charged upon lands devised: When lands a'e devised in seperate par- 
cels to different persons, and it becomes necessary to sellland to pay the 
debts of the teststor, the debts are acharge upon all the lands, and 
must be raised out of them all according to their respective values. Ibid 


4. Estate, when absolute: Testatrix, after providing for the payment of her 
debts and funeral expenses, says: “The balance of my property ef all 
kind, I give to my grandson, John Thomas Hollowell, to him and to his 
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heirs; and if he should die and leave no lawful heirs of his body, then 

' and in that caseI give,” &c : Held, that the estiae of John Thomas was 
an absolute one at the death of the testatrix, and went upon his death 
to his representatives. Davis v. Parker, 271. 


5. Words af limitation, not effectual: When a testatrix devised a tract of land 

to her son, to himand to his heirs forever, and added the following 
clause: “ But should my son die withonit lawful issue, then and in that 
case, itis my request, (inasmuch as it was his father’s wish ) that the 
above given legacy be by him conveyed by will in writing, to his 
brother, J. F. N., or to any one or moreof my grandchildren: Jt washeid, 
that he took an absolute estate in fee simple in the land, and that upon 
his death without issue and intestate, it might be sold by his adminis- 
trator for the payment of his debis. Batehelor v. Macon, 


WITNESSES. 


1, As to character: A withnessis not competent to testify as to the general 
character of another witness, simply because he had known him several 
years, when the question is asked without explanation, and without the 
preliminary question, whether he knew the general character of the 
witness, and the means by which he had acquired the knowledge,—state 
v. Speight, 72. 


2, Who competent: In action against a surety on a constable’s bond, alleging 
certain breaches of the condition of the bond by the constable, now dead | 
the plaintiff is not a competent witness to prove any transaction or con- 
versation between himself and such deceased constable in regard to the 
matters in controversy. State & Bryant v. Morris, 444, 


